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Tax Issues on Non-PRC Tax Residents (Part 1)
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Q: From question no. 2 in part one above, the cross-border company reorganization
involves a change in the investor of the foreign investment enterprise. If the tax
amount is big, are there any ways to reduce the income tax?
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A: In general, income tax liabilities will arise in a share transfer. However, the
Ministry of Finance and the State Administration of Taxation have jointly issued a
notice (2009) No. 59 that, where the conditions for special reorganization are satisfied,
the taxpayer can select the prescribed special tax treatment. Specifically, the transferor
can adopt the tax base of the equity transferred as the tax base for the shares received
from the transferee, and the transferee can adopt the original tax base of the equity
acquired from the transferor, given that the equity transferred is no less than 75% of
the total equity; and the equity settlement in the composition of the consideration shall
be no less than 85% of the total amount of the consideration. In other words, the
parties to the reorganization will not realize any gain that would have arisen from the
use of fair value. The taxpayer can put off the tax liabilities to the future date.
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Q: What are the conditions for special reorganization as provided in the notice 2009
no. 59?
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A: the conditions for special reorganization are set out below:

1. The transaction has a reasonable commercial motive that is not characterized
as reducing, excluding or postponing the payment of tax;

2. The transaction can meet the percentage threshold as prescribed in the notice
for the parts of the assets or equity interests that are being acquired, merged or
spun off;

3. There is no change in substance of business activities within a continuous
period of 12 months following the reorganization;

4. The equity settlement in the composition of the consideration meet the
prescribed percentage in the total amount of consideration;

5. The major shareholder who receives the shares as consideration for its equity
interest in the foreign investment enterprise cannot dispose of its interest
within a continuous period of 12 months following the reorganization.
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Q: A non-PRC company transfers the equity interest of a WFOE to another non-PRC
company, both non-PRC companies being under ultimate control of a non-PRC
holding company and the consideration of the transfer being settled by shares, are
there any special restrictions imposed on this type of reorganization?
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A: Yes. The 12-month transfer restriction only applies to company reorganization that
takes place within China. If the company reorganization involves resident and non-
resident companies, the non-PRC company that transfers its equity in the WFOE must
give a written undertaking to the tax authority in-charge not to transfer its ownership
of the non-PRC company that owns the equity in the WFOE within a period of 3 years.
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Q: A foreign investment enterprise pays a service fee of RMB 1 million to its head
quarters outside China. What are the tax rules governing the payment of the service
fee in foreign currency?
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Q: If some portion of the services is rendered outside China, the head office is
required to pay income tax and business tax with reference to the relative proportion
of the services that take place inside and outside China respectively.

LT38E: 1,000,000 x 0 x 10% = 0 (45 /M2 L)
1. Income tax: 100000 x 0 x 10% = 0 (services rendered outside China)

2. 558 1,000,000 x 60% (fEBIEE A L7 60%) x 20% (%€ AHA) x 10% (Bl
%) =12,000; ‘EVAL: 1,000,000 x 60% x 5% = 30,000

2. Income tax: 1,000,000 x 60% (assuming that 60% of the services is rendered inside
China) x 20% (deemed profit rate) x 10% (tax rate) = 12,000; Business tax: 1,000,000
x 60% x 5% = 30,000

3. PrfgBi: 1,000,000 x 100% (M HE7) x 20% x 10% = 20,0005 & bH
1,000,000 x 100 % x 5% = 50,000

3. Income tax: 100 x 100% (services rendered within China) x 20% x 10% = 20,000;
Business tax: 1,000,000 x 100% x 5% = 50,000
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Note: A foreign company that assigns employees to work in China for a period over
183 days in a year, in the absence of any statutory exemption, will be considered to
have had a permanent establishment in China and therefore liable to PRC corporate
income tax.
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Q: A Sino-foreign equity joint venture enterprise set up in Shenzhen has a property
development project in Shanghai. The JV enterprise pays a design fee of RMB10
million to a non-resident architectural design firm. Where should it declare and pay
the income tax?
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A: The answers are set out below.
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1. The non-resident design firm should apply for a temporary tax registration in
Shanghai where the property development project is located. The domestic property
development company should apply for a “tax registration as withholding agent”.



According to the PRC tax rules, the resident payer shall assume the legal obligation to
withhold and pay the income tax for the non-resident recipient.
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2. If the conditions for tax exemption in the tax treaty are met, the non-resident design
firm can apply for tax exemption. If the non-resident is liable for income tax, it shall
submit a quarterly return and pay tax accordingly. It is also required to submit a
yearly return to finalize its tax liabilities (top up any deficit and pay additional tax).
The tax clearance is required after the completion of the construction project.
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3. In accordance with the “The Tax Registration Administrative Rules”, non-resident
companies that perform construction work or deliver services inside China are not
required to apply for a business license. However, it should apply for a tax registration
in accordance with the provision for “The Tentative Tax Administration Measures for
Performing Construction Work and Delivering Services by Non-residents”.
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Q: What tax rules are in place for the disposal of landed properties in China by a non-
resident investor?
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Q: the answers are set out below.
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1. The corporate income tax law provides that the cost of the property can be deducted
from the gross amount of the sales proceeds before it pays a 10% income tax on a net
basis. The resident buyer has an obligation to withhold the income tax in accordance
with the income tax law.
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2. Other tax obligation includes business tax (5%), land appreciation tax (30% to 60%
on the appreciated portion of the property), and the stamp tax (0.05%).
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3. For the detailed information about the computation of land appreciation tax, please
check it out at the following website: http://www.china-
tax.net/pub/China_Tax_on_disposal landed_properties.pdf
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Q: A foreign investor wants to sell its 40% equity interest in a JV company situated in
Shanghai to a state owned enterprise located in Guangzhou. At which city should the
foreign investor to pay the income tax? How is the tax amount computed?
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Q: the answers are set out below.
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1. The foreign investor is a non-resident enterprise without a permanent establishment
in China. The foreign investor shall be liable to tax on PRC-source income, which is
withheld at source. That is, the payer (the State Owned Enterprise in Guangzhou)
shall withhold the income tax. The amount of taxable income shall be computed as
follows: the gross amount of sales proceeds after deducting the cost of equity
investment. The amount of tax payable shall be: taxable income x 10%.

2. HtghBi S 55wkl (TE) , EIERL 0.05%.
2. Other tax obligations: business tax (nil) and stamp tax at 0.05% on the gross
amount.
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Q: The foreign investor acquired the shares in the reform for non-tradable stock. If the
foreign investor sold the shares of the Guangzhou Company at the Shanghai Stock
Exchange, how should the tax be computed? At which city should it pay the income
tax (Shanghai or Guangzhou)?
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A: The foreign investor acquired the shares during the reform for non-tradable stock.
It shall pay the income tax in Guangzhou where the company’s place of registration is
located. The amount of taxable income shall be the gross sum received. The income
tax rate is 10% (where there is a treaty, the treat rate shall apply). No deduction for
costs or expenses are allowed.



