IIT LAW ON AND AFTER 1°" SEPT 2011

A Summary of the Relevant IlIT law for Non-residents Working
Temporarily in China
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On 2011, the Standing Committee of the National People’s Congress and the State Council amended
the PRC Individual Income Tax Law (the IIT law) and the Implementation Regulations of the PRC
Individual Income Tax Law (the Implementation Regulations).
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The amendment of the IIT law took effect on 1% Sept 2011, with the following major changes:

e For wages and salaries earned, the progressive income tax rates from 3% to 45% shall be
adopted. (item 1, Article 3);

e For wages and salaries earned, an amount of RMB3,500 shall be deducted from the gross
income to arrive at the taxable income (item 1, paragraph 1, Article 6);

e For tax payment, the deadline is changed from 7 days to 15 days. The tax withholding agent
or the taxpayer shall pay the amount of tax within 15 days after the end of each month, and
submit the tax declaration form to the tax bureau (Article 9).
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The amendment of the Implementation Regulations took effect on 1% Sept 2011, with the following
major changes:
e The additional deduction as provided under paragraph 3 in Article 6 of the IIT law is the
amount that is stipulated under Article 29 of the Implementation Regulations (Article 27, IR);
e The addition deduction as provided under paragraph 3 in Article 6 of the IIT law is RMB1,300
(Article 29, IR).
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In order to give effect to the implementation of the IIT rules, the SAT issued an administrative order
(2011) No. 46, setting out the tax rates, income brackets, quick deductions for income including tax
and income excluding tax respectively.

Tax rate table (Applicable to wages and salaries income_



Tax

Monthly taxable income Quick
Level rate .
Income bracket including tax Income bracket excluding tax (%) deduction

1 Not exceeding 1,500 Not exceeding 1,455 3 0

2 From 1,501 to 4,500 From 1,456 to 4,155 10 105

3 From 4,501 to 9,000 From 4,156 to 7,755 20 555
4 From 9,001 to 35,000 From 7,756 to 27,255 25 1005
5 From 35,001 to 55,000 From 27,256 to 41,255 30 2755
6 From 55,001 to 80,000 From 41,256 to 57,505 35 5505

7 Over 80,000 Over 57,505 45 13505

Note 1: the income brackets, whether including tax or excluding tax, are the taxable

income after statutory deductions.
Note 2: Income brackets including tax shall apply where the employee pays the tax on

wages and salaries. Income brackets excluding tax shall apply where the employer pays

the tax on wages and salaries for the employee.
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The SAT has also announced different methods for IIT computation in accordance with

different periods of stay by the employees in China.

Calculation of IIT for Foreign Nationals
QD = Quick Deduction

Time (T) spent in Formula Application Note
China
T < 183 days [(Total income — 4,800) x Tax rate — QD] x PRC source [1]

(Income in China / Total income ) x (Days in employment income

China / Days total) only
183 days < T <=1 | [(Total income — 4,800) x Tax rate — QD] x PRC and non-PRC [2]
year (Days in China / Days total) source employment

income

lyear<T<=35 [(Total income — 4,800) x Tax rate — QD] x (1 PRC and non-PRC [3]
years — (Income outside China / Total income) x income; a few days

(Days in China / Days total) spent outside China

2




| T > 5 years | [(Total income — 4,800) x Tax rate — QD] | |

[1] Article 3(1), SAT Circular Guo Shui Fa [2004] No. 97

[2] Article 3(2), SAT Circular Guo Shui Fa [2004] No. 97

[3] SAT Circular Guo Shui Han Fa [1995] No. 125; and Article 3(3), SAT Circular Guo Shui Fa [2004] No.
97

Note that total income here is defined as: total employment income from inside and outside China —

statutory deduction 4,800 — monthly social security contribution — tax exempt items.
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Case

Q: A HK resident who works for a BVI company is assigned to work on a project in
China for 3 months. The employee will not get paid in China. What is his/her position for
IIT? If there is liability for the IIT, any tax efficient plan can be proposed?

Al: The employee performs his duties in China and the income has a China source
irrespective of where he gets paid. If the employee is a HK resident, Article 14 of the
HK-China DTA shall apply. If the employee is not a HK resident, he will be subject to
IIT in China. The IIT will be computed as per Article 3(1), SAT Circular Guo Shui Fa
[2004] No. 97.

A2: The employee only stays in China for a period not exceeding 183 days, and the
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employee does not receive any salaries from China. The income can be exempted under
Article 14 of the DTA between HK and China. It will be more tax efficient if the
employment is to be changed from that with the BVI Company to a Hong Kong
Company.

A3: One can look at this from a corporate income tax perspective. Although the Hong
Kong employee stays in China for less than 183 days, Article 7 of the China-Hong Kong
DTA provides that the presence of the employee by the Hong Kong Company does not
constitute a permanent establishment in China. Therefore, the HK Company is not liable
for the corporate income tax on income arising from the project.
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The IIT obligations for tax residents and non-tax residents are set out in the table below
(applicable to treaty countries):

PRC-Source income Non-PRC source income
Period of stay Tax status
Paid in PRC| Paid outside | Paid in PRC | Paid outside
PRC PRC
<90 days (183 Non-resident Taxable Exempt + Not taxable Not taxable
days under DTA) v 3% %
=>90 days (183 Non-resident Taxable Taxable Not taxable Not taxable
days under DTA) v v X X
but <365 days
1to 5 years Resident Taxable Taxable Taxable Not taxable
v v v X
Over 5 years Resident Taxable Taxable Taxable Taxable
v v v v

+ This would has been taxable under the IIT law but for the exemption under HK—China

DTA.
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Q: How is the corporate income tax (CIT) liability for the BVI Company ascertained if it
sends the employee to work in China?

A. The taxable income for the BVI company will be computed as per SAT circular (2010)
19, as per formula: taxable income = contract sum x deemed profit rate. The deemed
profit rate shall be in the ranged (i) between 15% and 30% for construction and related
projects, (ii) between 30% and 50% for management services projects, and (iii) at a rate
no less than 15% for projects not falling under (i) and (ii).
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