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China Briefing

COMMODITY TRADING RIGHTS
IN CHINA

Enterprises failing to comply with new measures introduced by the
Chinese government may be sued for criminal liabilities...

In line with the commitments made in the “Protocol on
the Accession of the PRC" and the “Report of the working
Dbarty on the accession of China’, the Chinese government
has an obligation to abolish the foreign trade approval
system and liberalise the commodity and technology trad-
ing rights within three years of its accession to WTO on
11 December 2001. In fact, the Chinese government has
honoured what it promised ahead of the scheduled
timetable.

In April 2004, the Chinese government amended the
“Foreign Trade Law" that includes the introduction of re-
form in the PRC foreign trade system. Before July 2004,
both Chinese domestic companies and foreign invest-
ment enterprises needed to obtain administrative ap-
proval on foreign trade rights. The amended foreign trade
law provides that foreign trade operators inside China are
only required to follow the registration procedure with
the Ministry of Commerce, removing the requirement for
obtaining administrative approval. In June 2004, the Chi-
nese government also lifted its restric-
tion on foreign investment in distribu-
tion service.

At present, foreign investors can
carry on import-export trade and pro-
vide wholesale and retail distribution
services in China. In what follows is a |
brief introduction on the scope and
contents of trading rights in China.

If a Chinese company does not
have the import-export right, it does
not have the customs declaration
right. All production type foreign in-
vestment enterprises (FIE) acquire the
import-export and declaration rights
after obtaining the approval certifi-
cate and completing the customs
registration. Production-type FIEs
have the right to import materials for
their own use and export self-pro- |
duced goods. According to Decree
No. 8 issued by the Ministry of Com-
merce this year, as of 1 June 2004 i
production-type FIEs can import or
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The following table may help

* Including Sino-foreign external trading company incorporated under the
concerning the establishment of Sino-foreign external trading company”

export goods without having to undergo any manufactur-
ing process, or if they just act as third party distributors by
amending their scope of business activities.

International couriers or transport companies in China
have the right to declare goods for their principles pos-
sessing the import-export right. However, they are not al-
lowed to engage in import and export trading because
they do not possess the trading rights. Furthermore, the
declaration right is limited in that they cannot declare
goods on behalf of those who are not party to the trans-
port service agreement. '

Professional customs declaration companies in China
have the right to declare goods for their clients. They can
declare goods to customs as independent service provid-
ers for those who have the import and export rights.
However, their scope of activities is limited to provide cus-
toms declaration services. They cannot be engaged in im-
port and export trading activities as they do not have the
trading rights,

illustrate the differences
n right
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Goods imported into China or exported out of China -

are classified into the prohibited category, the restricted
category, and the freely traded category. A foreign trading
right is subject to restrictions. Those who acquire the for-
eign trade right are not allowed to import or export goods
of prohibited category, or deal with goods that are
banned under the law. Goods bearing fake trademarks or
firearms are two of the examples. On the other hand, the
Chinese government imposes licence and quota require-
ments on those who import or export goods belonging to
the restricted category. All Chinese companies or foreign
investment enterprises having obtained the import and
export rights should comply with such requirements.

As of this month, foreign investors can set up wholly foreign owned commercial
enterprises lo deliver services in the capacity of wholesaler or third party distributor or
commission agents.
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investment enterprises must deal with those designated
enterprises. According to the commitment China made to
WTO, the restriction on the trading right system for goods
subject to designated trading shall be removed within
three years afier China’s accession to WTO. However,
there will be no change in the state’s goods trading
system.,

There is a requirement for administrative licensing re-
garding certain commodity trading, In the case of retail
distribution of books, newspaper and magazines, the re-
tailer must obtain administrative approval to get an oper-
ating licence from the State Administration of Press and
Publication. Therefore, it is not sufficient for the foreign
investment enterprise to have a business li-
| cence alone. It must also obtain an operating
| licence for the specific goods. The same li-
censing requirement applies to the distribution
of pharmaceutical products, audio-video,
| food, cosmetics and beauty prE)ducts, etc. The
| Chinese commodity foreign trade system is
| complicated in that possessing the distribution
| right (licence) does not mean that one has the
| foreign trade rights. For example, a foreign in-
| vestment enterprise that is granted the right to
distribute books still has to import any book to
be sold in the domestic market through state
owned agents.

To sum up, the commodity trading right in.
the Chinese context, excluding state trading
goods and goods subject to designated
trading, has the following scope and contents.

The trading right inchudes distribution, which can fur-
ther be divided into wholesale and retail distribution
rights. As of this month, foreign investors can set up
wholly foreign owned commercial enterprises to deliver
services in the capacity of wholesaler or third party dis-
tributor or commission agents. However, the distribution
right is not without limitation.

The scope of the commodity distribution right of the
foreign invested commercial enterprise is also subject to
legal restrictions. Goods in China are classified into the
following categories: goods subject to state trading (such
as silk and tea), goods subject to designated trading (such
as steel and natural rubber), and general goods. For
example, the right to wholesale distribution of processed
oil is not available to foreign invested commercial enter-
prise until December 2006. The Chinese law prescribes
that only certain companies who can meet qualification
requirements have the right to trade, import and export
goods subject to designated trading. The Chinese law pre-
scribes that other Chinese domestic companies or foreign

First, it includes import and export rights. However, the
scope of the import-export rights excludes goods under
the prohibited category. In addition, goods of the re-
stricted category are subject to licensing and quota
requirements. Second, the trading right includes the dec-
laration right, but possessing the declaration right does
not necessarily mean the possession of the import-export
right. ‘Third, trading right includes the wholesale distribu-
tion rights and the retail distribution rights. But certain
commodity distribution rights are subject to the require-
ment of administrative licensing. Possessing the distribu-
tion right for a particular item does not mean that one has
the foreign trade rights. Fourth, companies and enter-
prises only have the power to deal with the goods in
accordance with the approved scope of business
activities. In the absence of any one of those rights, the
company or enterprise cannot carry on with a one-stop
shop commodity trading activity in China. %

This article was writen by Alfred K K Chan, the owner of
K K Chan & Company, Certified Public Accountanis.
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