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Background

After 156 years of British colonial rule, the crown

colony of Hong Kong became the Hong Kong Spe--

cial Administrative Region (HKSAR) of the Peo-
ple’s Republic of China (PRC) on 1 July 1997 un-
der the terms of the Sino-British Joint Declaration.’
In 1990, the National Pedple’s Congress enacted
the Basic Law, which serves as a mini-constitution
for the HKSAR after the change in sovereignty.
Under the terms of the Basic Law, the HKSAR shall
be vested with executive, legislative and independ-
ent judicial powers, and will have full autonomy to
manage all of its affairs except for matters concern-
ing foreign and defense issues.? In addition, the
HKSAR has legal authority to maintain and de-
velop relations and relevant international agree-
ments with foreign parties in economic affairs,? and
to continue the international agreements concluded
before the handover*
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The transfer of sovereignty brought about a change
in the source of taxing power and taxing jurisdic-
tion, which now are derived from the Basic Law in
contrast fo the Letters Patent under British rule.’
Under the principle of “one country, two systems”,
Hong Kong will have an independent tax system®
and will be fiscally separated from the central gov-
ernment.” Thus, the basic framework of the Hong
Kong tax system has continued as it was before the
change in sovereignty.

Double taxation exists when the same taxpayer is
subject to taxation by more than one jurisdiction
on the same income. The objective of this paper is
to examine the conditions under which double taxa-
tion will arise within a Hong Kong context and
suggest potential solutions to the problem both for
HKSAR policy-makers and practitioners. The re-
mainder of this paper is divided into six sections.
The first section provides examples of how double
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taxation might arise within a Hong Kong context.
The second section discusses unilateral solutions
to the problem. The third section discusses bilat-
eral solutions to the problem in the form of double
taxation agreements between countries. The fourth
section contains a brief descrijation of the tax treaty
network of the PRC and a discussion of the appli-
cability of these treaties to the HKSAR. The fifth
section provides a discussion of the issue of the
. definition of “Chinese national” as it relates to the
issue of PRC tax treaties and HKSAR taxpayers.
" The final section is a conclusion.

Double Taxation in Hong Kong

Double taxation on income will continue to exist
aftér the handover due to overlapping tax jurisdic-
tions between HIKSAR and her trading partners in-
qliuding the PRC. In general, double taxation would
arise under the following circumstances:

1. aperson is aresident and/or citizen of two tax-
ing jurisdictions that impose tax on worldwide
‘income (for example, an American citizen who
is a resident of Australia would be liable to tax
in both jurisdictions);

2. the same income is considered to be derived
from two different jurisdictions under differ-
ent source rules (see example 1 below);

3. income is taxed in the country of source but is
also taxed in the country of residence.®

Example1 - Royé_lties

in_stances of double taxation arise under different
tax rules adopted by different tax jurisdictions. For
example, a Hong Kong company may be concur-
rently paying taxes in two jurisdictions for the same
royalty income it receives from foreign companies
under different tax rules at home and abroad. The

royalties may be subject to taxation in Hong Kong
because the royalty licensing contracts are negoti-
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ated and concluded in Hong Kong. At the same
time, the tax authority in the country of the payer
company’ may also tax the same income for reason
that the royalty income may be either sourced where
the payer resides or where the licenses are used, or
the rights to use the license are exercised.!® Some
Hong Kong manufacturers or computer software
companies may also face double taxation on in-
come received from overseas licensees.!!

Example 2 - Interest

Double taxation occurs indirectly under different
tax rules on income and expenses because interest
income is taxed in one jurisdiction, while expenses
are not deductible in another jurisdiction from the
perspective of the group. For example, a Hong Kong
taxpayer can claim interest expenses for the earn-
ing of assessable income under very limited cir-
cumstances. If the interest bearing loan is not ob-
tained from a financial institution but from a com-

" pany outside Hong Kong, say a parent company in

PRC, then interest expenses are not deductible in
computing Hong Kong assessable profits. However,
the interest income receivable by the PRC corpora-
tion will technically be taxable because PRC im-
poses tax on resident companies in respect of world-
wide income.!?* Because the interest is taxable to
the recipient and not deductible to the payer, it is
subject to double taxation. ’

Example 3 - Sales

In respect of the sales which are generated by over-
seas branches or offices, the Hong Kong headquarter
company may also be liable for taxes both in Hong
Kong and the countries where the sales offices or
branches are located. Under Hong Kong tax law,
the Hong Kong company is subject to tax on
grounds that purchases contracts are effected or the
performance of the contracts is carried out in Hong
Kong.! The tax authorities in the foreign countries
will also impose tax on overseas sales offices and
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branches concerning the same income by reason
that some profit generating activities such as con-
cluding sales contracts or regular replenishment of
stock in trade are performed there. The court cases
of Sinolink Overseas Limited" and Magna Indus-
iries Company Limited' illustrate that income de-
rived from trading activities might be double taxed
under different tax rules due to the fact that these
companies had created taxable presence in more
than one jurisdiction.

Example 4 - Dividends

Although Hong Kong tax law specifically exempts
dividends from taxation, there are still problem ar-
eas for Hong Kong investors as they pay a higher
non-treaty rate of withholding tax on a gross basis
for the dividend income distributed by foreign
companies resident in the investee countries.

Strictly speaking, this is not a double taxation is- -

sue but one of taxing authority distribution between
different tax jurisdictions. Thus, Hong Kong inves-
tors suffer from a higher withholding tax rate in the
source country bepausc Hong Kong‘does not have
comprehensive tax treaties with her trading part-

ners to limit the withholding tax rate on dividends.

Similarly, foreign source interest and royalty in-
come receivable by Hong Kong corporate and non-
corporate persons will be subject to withhoiding
tax at source at the higher non-treaty rate.

Unilateral Relief

Unilateral relief is granted by one of the taxing
jurisdictions to mitigate the problem of double taxa-
tion. Two forms of unilateral relief will be dis-
cussed, the exemption method and the tax credit
method.

Exemption Method

Uniike most tax systems, Hong Kong does not em-
ploy a residency tax jurisdiction but rather uses a
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territorial source jurisdiction. Thus, offshore income
is exempt. The intersection of the two types of tax
jurisdictions produces some interesting results. For
example, before the PRC opened its doors in 1979,
the profits derived from Hong Kong manufactur-
ing operations were wholly taxable because the
manufacturing activities were performed locally.
After the migration of the manufacturing sector to
mainland China, the profits so earned became ex-
empied and not taxable in Hong Kong.!” Note that
such exemption is given unconditionally. There is
no requirement that any taxes on the offshore manu-
facturing profits need be paid elsewhere. Since the
Hong Kong manufacturer is entitled to take advan-
tage of various tax incentives and tax holidays of-
fered by the PRC government, they are not be sub-
ject'to tax in the PRC. After the tax holiday period
is over, the Hong Kong manufacturer has to pay tax
at full rates,'® depending on whether or not they
can shift the income to a low tax jurisdiction.'®
'Thus, their tax cost will rise drastically in the ab-
sence of any tax planning. The tax cost in this case
can only be relieved by way of deduction from
Hong Kong source income, which is limited in scope
itself. In fact, there is no provision in the Inland
Revenue Ordinance to relieve double taxation by
granting tax credits to Hong Kong companies for
tax suffered outside Hong Kong,?®

Hong Kong exporters of goodé and services are also
subject to a higher degree of taxation in foreign
countries where sales and distribution activities are
organized or services are provided by Hong Kong-
based employees traveling back and forth overseas.

‘That discourages Hong Kong exporters to go fur-

ther infernational and expand their distribution
network overseas. But for the absence of tax trea-
ties, Hong Kong exporters could have been pro-
tected under the “permanent establishment™ arti-
cle. It assigns part of the taxing rights to their home
jurisdiction and limjts the taxing jurisdiction of’
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the host country given that a certain threshold of

taxable presence in the host country, say no more
than six months, is not exceeded. For example, the
business profits article of the PRC-Singapore tax
treaty provides that “the profits of an enterprise of
a Contracting State shall be taxable only in that
Contracting State unless the enterprise carries on
business in the other Contracting State through a
permanent establishment situated therein™.?' In
addition to the normal six-month exemption, there
are planning opportunities to reduce taxation in
the host countries because the definition of perma-
nent establishment in tax treaties is often more le-
nient and narrower in scope than that provided in
domestic income tax law,2 and the provisions of
tax treaties nof‘mally override domestic income tax
laws.2 However, in the absence of tax treaties, the
extended meaning of permanent establishment as
provided in domestic tax laws shall apply to Hong
Kong companies. It is expected that more Magna-
type cases® will come up in the future. Hong Kong
outbound investors are still exposed to double taxa-
- tion if Hong Kong tax laws remain unchanged.
Therefore, the new HKSAR government should
cdnsider either establishing some form of unilat-
eral tax relief or enter into a network of double
taxation agreements with her trading partners.

Tax Credit Method

* In contrast, if Hong Kong inbound investors pay
taxes on locally sourced profits at the corporate
level, the Hong Kong taxes may be credited against
the tax payable in the investor’s country where the
taxing jurisdiction is exercised on worldwide in-
come by reason of his residence. At the shareholder
level, the dividend income is excluded from tax at
source in Hong Kong.® In the country of residence
of the investors, the dividend income will be tax-
exempted, taxed on receipt basis or taxed on an “as
earned” -basis, depending on the tax laws of the
respective countries of the inbound investors. For
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example, in Singapore, corporate or non-corporate
residents are exempted from income derived from
Hong Kong if the income is not received in Singa-
pore.® If income is received in Singapore, it will be
taxable in Singapore with any Hong Kong taxes
deductible from taxes payable in Singapore. Under
section 50A of the Singapore Incoriie Tax Act, a
unilateral tax credit is available for-dividend in-
come received by Singapore residents. The credit
extends to the underlying foreign tax on the profits
out of which the dividends are paid if the resident
owns at least 25% of the capital of the dividend
paying company.” In Canada, dividend distrib-
uted from companies carrying on active business
in Hong Kong will be taxed on a Teceipt basis. The
dividend income will be exempted from tax if more
than 10% equity is held by Canadian residents and
the company carries on business in treaty countries
such as the PRC. Passive incoine including divi-
dend from investment will be taxed on an as-earned

" basis if the income is derived from companies lo-

cated in a non-tax treaty jurisdiction such as Hong
Kong.?* In the U.K., the controlled foreign compa-~
nies (CFC) legislation, which requires CFC’s to pay
tax at 33% on 90% of the taxable profits computed
under the U.X. tax rules, applies to a British resi-
dent-controlled investment holding company in-
corporated and not engaged in active business in
Hong Kong,” but not to any Singaporean compa-
nies because Singapore has a tax treaty with the
UK

Bilateral Relief

Bilateral relief is granted by the application of a
tax treaty between the two taxing jurisdictions.
Unilateral relief alone may not provide sufficient
incentive to inbound capital and investrment in
Hong Xong. Fiscal policies in the home countries
as well as non-tax factors will affect the decision of
foreign investors as to whether they will invest and
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do business in Hong Kong. In particular, use of Hong
Kong companies as a device for tax deferrals are
discouraged by foreign countries and the use of
Hong Kong companies as holding companies will
often not be tax efficient for inbound investors. If
the income is not taxed in Hong Kong, it will, in
the absence of tax sparing provisions, find its way
to the state treasury of Hong Kong’s trading part-
ners through the operatibn of their domestic tax
laws, therefore resulting in reduced Hong Kong rev-
enue and no benefit to the Hong Kong economy.
In contrast, Singapore has a tax tréaty with Canada
under which taxes spared or forgiven by Singapore
for Canadian investment in Singapore are deemed
paid for Canada foreign tax credit purposes.® .

On the outbound front, unilateral tax relief cannot
avoid double taxation or obtain the benefits of tax

treaties including protection of permanent-estab- .

lishment, lower withholding tax rates, and nation-
ality non-discrimination, which will be discussed
later in this article. Ironically, Hong Kong outbound
investors may, in some cases, achieve a higher af-
ter-tax return if they structure their investment in
the PRC by way of a company in Singapore, which
has a tax treaty with the PRC3'

In conrast to Singapore and other major economic
powers in Asia, Hong Kong does not have a com-
prehensive tax treaty with any foreign jurisdiction.
There is a limited agreement with the U.S. relating
to shipping profits. Also, Hong Kong recently has
entered into double tax agreements with South
Korea, New Zealand, and Canada on airline profits.
The new HKSAR government should be encour-
aged to aggressively seek an extensive tax treaty
network similar to that of Singapore.
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Applicability of PRC Tax Treaties to
HKSAR ‘-

The PRC has an extensive tax treaty network with
over 50 countries. There are double tax relief pro-
visions in the PRC tax treaties.’ With Hong Kong’s
transfer of sovereignty, one question arising is
whether a resident of the HKSAR can use PRC tax
treaties to shield herself from double taxation. In
other words, do tpe PRC tax treaties apply to the
HKSAR after the handover? Constitutionally, it is
viable to adopt the PRC tax treaties to HKSAR in
that Article 153 of the Basic Law provides that

“The application to the Hong Kong Special Ad-
ministrative Region of international agreements to
which the People’s Republic of China is or becomes
a party shall be decided by the Central People’s
Government, in accordance with the circimstances
and needs of the Region, and after seeking the views
of the government of the Region...”

Admittedly, tax treaties are international agree-
ments. It appears that there is a legal backing for
the application of the PRC tax treaties to HKSAR
unless the Central People’s Government or HKSAR
decides otherwise. However, an examination of the
PRC tax treaties would give us different views on
the issue. The PRC tax treaties implicitly exclude
the applicability of the tax treaties to HKSAR. The
major provisions in support of this argument in--
clude the personal scope, taxes covered and ex-
change of information provisions.

1. Personal scope )

A typical personal scope provision is as fol-
lows: “this agreement shall apply to persons
who are residents of one or both of the con-
tracting states”.*® To claim the treaty benefit,
two conditions must be satisfied: first, an en-
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tity rust be a legal person under the relevant
law; second, the enfity must be a resident of
one of the countries. The definition of resident
is found in the tax treaty entered into between
PRC and other countries: For example, provi-
sion 1 of Article 4 of the double tax treaty be-
tween PRC and U.S. states that, “for the pur-
pose of this agreement, the term ‘resident’
means any person who, under the laws of that
Contracting States, is liable to tax therein by
reason of his domicile, residence, place of head
. office, place of incorporation or any other cri-
terion of a similar nature”. Similarly, the same
. wording is found in other PRC tax treaties.
. Under the PRC Income Tax Laws for Foreign
Investment Enterprises and Foreign Enterprises
(PRC Unified Income Tax Law),* the term “resi-

... dent” and “non-resident” are not explicitly

_ provided. Nor is the term, “person” defined

~ therein. However, Article 41 of the General Pro-
visions of the Civil Code of the PRC provides
that FIEs possessing the characteristics of le-
- gal persons, which in compliance with the regu-
lations, are duly registered with the State Ad-
' _ministration for Industry and Commerce, shall
*be PRC legal persons. Article 39 of the Civil
Code also provides that the domicile of a legal
person must be at the location of their head
office. The Unified Income Tax Law (Article
3) provides that an entity having its head of-
" fice in the PRC shall be subject to taxation on
" ‘their worldwide income (from both inside and
. outside PRC). Article 5 of the Detailed Imple-

- mentation Rules of the Unified Income Tax Law
*" further provides that “head office” means the
central establishment that is located inside the
- PRC and is responsible for the operation, the
management and control of the foreign invest-
‘ment enterprise incorporated as a legal person
under the Iaws in China. Therefore, the linking

of the Civil Code with the Unified Income Tax
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Law ensures that all PRC enterprises fulfill the
treaty requirements of residency under the per-
sonal scope provisions of the tax treaty.

In the case of Hong Kong taxation, the scope
of charge to tax is limited to locally sourced
profits; that is, profits derived from business
carried on in Hoﬁg Kong regardless of the place
of incorporation and residence. Even if a per-
son is physically present and working in Hong

" Kong for 365 days in the year; he is not re-

garded as a resident for tax purposes under the
personal scope provision of the PRC tax
treaty.% Clearly the PRC Income Tax Law sat-
isfies the'resident requirement in the personal
scope article while Hong Kong tax law does
not. Furthermore, the Hong Kong Inland Rev-
enue Department is not obliged to issue Cer-
tificates of Residence to taxpayers under the
Hong Kong Inland Revenue Ordinance as proof
of residence if required by overseas tax authori-
ties.

Taxes covered

It is provided in the PRC tax treaty that the
“taxes covered” refer to the Individual Income
Tax, the Income Tax concerning Joint Ventures
with Chinese and Foreign Investment; the In-
come Tax concerning the Foreign Enterprises,
and the local income tax. It also provides that
the PRC treaty shall also apply to any identi-
cal or substantially similar taxes that are im-
posed after the date of signature of the agree-
ment in addition to, or in place of, the existing
taxes referred to above.¥” The PRC Income Tax
Law imposes tax on residents in respect of
worldwide income and taxes non-residents on
PRC-sourced income while Hong Kong tax law

only taxes locally sourced profits, irrespective

of the taxpayer’s residence and place of incor-

poration. In addition, the PRC Income Tax rate -
is considerably higher than the Hong Kong tax
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rate.®® One other point to note is that “taxes
covered” includes local income taxes. It ap-
pears that Hong Kong’s tax is a PRC local in-
come tax because Hong Kong is part of the
PRC after the handover. However, a closer ex-
amination of the PRC Income Tax Laws reveals
that the base and the rate of Hong Kong tax is
not identical and similar to the PRC local in-
come tax.* Obviously, the tax rate and the scope
of charge to Hong Kong tax are not identical
and substantially similar to that for the PRC
tax. Thus, it is unlikely that the PRC tax trea-
ties are applicable to Hong Kong persons.

3. Exchiange of information

The provision for guaranteeing the confiden-
tiality of taxpayer’s information as contained
in section 4 of the Inland Revenue Ordinance
will clash with the obligations to exchange in-
formation with the other contracting states
under the PRC tax treaties. Ini the absence of
tax treaties, it is difficult for tax authorities of
Hong Kong’s trading partners to enforce their
domestic fax rules in Hong Kong to combat
cross-border tax evasion.

The absence of exchange of information be-
tween the tax authorities will give rise to cross-
border tax evasion. For example, the Hong
Kong branch of a PRC subsidiary of a U.S. cor-
poration is taxed on profits earned in Hong
Kong in year 1. Ifthe Hong Kong branch does
not agree with the assessment of the Inland
Revenue Department, it can appeal directly to
the Hong Kong judicial system. In year 2, the
court hands down a decision that the profits of
the Hong Kong branch are derived from a non-
Hong Kong source and therefore not taxable
in Hong Kong. Unless the PRC subsidiary vol-
untarily reports the tax refunded to the Hong
Kong branch in year 2,% the end result will be
that the taxpayer will obtain re]ié_f in the U.S.
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for Hong Kong taxes that were actually re-
funded to the taxpayer. Thus the income is not
taxable in either jurisdiction because the same
branch income was not taxed in PRC in year 1
under the tax relief article of the PRC Income
Tax Law* which applies to the U.S. subsidiary
in the PRC. The absence of exchange of infor-
mation will lead to a non-taxation situation in
all three jurisdictions. As the information of
the Hong Kong taxpayers is kept confidential
by the Inland Revenue Ordinance except un-
der very few circumstances,” the Hong Kong
Inland Revenue is not obliged to disclose any
information to the tax authorities in other ju-
risdictions, theoretically including the PRC tax
authorities. As a result, the tax authorities of

~ Hong Kong’s trading partners including the
U.S., UK, Japan, and Singapore have an-
nounced that Hong Kong is one of the listed
tax havens, to which the tax treaties are not
applied.®

Therefore, it is the conclusion of this article,
that PRC tax treaties will not be applicable to
the HKSAR in general. However, Hong Kong
residents may be able to seek relief under PRC
treaties as discussed in the next section.

Non-discrimination Article** and
Definition of Chinese National

In line with the policy gbal to compete for foreign
direct investment with other capital importing coun-
tries, the PRC tax treaties prohibit discrimination
against non-nationals. The non-discrimination ar-
ticle, subject to reciprocity, protects non-nationals
from being subjected to any taxation treatment
which is other or more burdensome than that im-
posed on nationals of the other states in the same
circumstances. A person who is a national of a
contracting state may benefit from the pro.ision
even though heisa fésident of neither state. In case
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of proven discrimination, the aggrieved taxpayer
shall have the right conferred by the non-discrimi-
nation provision to raise a complaint to the tax
authorities in the country, of which he or.she is a
national. The OECD non-discrimination article
adopted in PRC tax treaties provides:

“Nationals of a Contracting State should
not be subjected in the other Contracting
State to taxation or requirements connected
herewith which is other or more burden-
some than that the taxation or connected
requirements to which nationals of the other
states, in the same circumstances in particu-
lar with respect to residence, are or may be
subjected.”

It appears that the non-discrimination provision is
relevant to the Hong Kong Chinese nationals after
the handover in that the application of the article is
not restricted by the personal scope article to na-
tionals solely who are residents of a contracting
' state. On the contrary, it extends to all national of
each Contracting State, whether or not they are resi-
dents of one of them.* Even though Hong Xong
people are not considered as PRC residents for tax
pr;iflioses, it is possible that the Hong Kong people
domg business or investing in the PRC tax treaty
countries can seek tax relief by relying on the op-
eration of the non-discrimination -provision. The
reason being PRC nationality laws are applied to
the HKSAR.* Hong Kong Chinese people auto-
matically acquired the status of Chinese nationals
after 30* June 1997 unless they chose to declare
otherwise. The second paragraph of the Chinese
‘Memorandum to the Joint Declaration provides:

“Under the Nationality Law of the People’s
_ Republic of China, all Hong Kong Chinese
compatriots, whether they are holders of the
“British Dependent Territories Citizens’
Passport” or not, are Chinese nationals.”
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Similarly, the term “national” in tax treaties covers
not only individuals, but also legal persons, part-
nerships, and associations deriving their status from
the laws in force in a contracting state. If the com-
pany is incorporated in Hong Kong, it is uncertain
whether it will be considered to have acquired the
status of Chinese nationg]. If this‘ls the case, then

. the PRC tax treaties may be applicable and a lower

treaty rate of withholding tax may apply to the Hong
Kong company. Thus, there-is a partial relief of
double taxation on the licensing income and the
dividend income that is referred to in the earlier
part of this article. In theory, it is tempting to say
that the Hong Kong company can rely on the pro-
tection accorded by the non-discrimination article
in the PRC tax treaties.

Finally, the dates of entry in force of the tax treaties
are relevant concerning the application of the tax
treaties. It might be argued that if the tax treaties

" are signed after the date of the Joint Declaration,

the HKSAR might have been factored in conclud-
ing the tax treaties. Therefore, the treaty parties in-
tended to apply the treaties to Hong Kong as well.
There may be problems in applying the tax treaties
to Hong Kong if they were signed and entered into
force before the date of Joint Declaration. For ex-
ample, while most PRC tax treaties are silent on
this issue, the recently negotiated tax treaty be-
tween the PRC and Sweden specifically excludes
the HKSAR from its provisions. This is consistent
with the practice of British treaties, which routinely
contained a clause excluding the terms of the treaty
to any overseas territories.

Conclusion

The following are quoted as the proven tax-related
factors of success for Hong Kong: low tax rates,
high tax thresholds for individuals, high deprecis -

tion allowances, no capital gains tax, no tax oa
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offshore income, no tax on dividends, no VAT, no
consumption tax, no turnover tax, no payroll tax,
no thin capitalization rules, no withholding tax in
general, and losses can be carried forward for setoff
indefinitely.” It is a good policy for Hong Kong to
maintain low tax rates and a simple tax system in
that it has, to some extent, achieved the purpose of
attracting inbound capital and investment, How-
ever, there is no case for complacency. The new
Administration of the HKSAR should note that the
fiscal policy of Hong Kong has been ineffective in
three important areas: First, a territorial taxation
system that imposes low tax rates and exempts for-
eign source income will not be conducive to the
conduct of outbound trade and investment. Instead,
the existing fiscal system has put Hong Kong out-
bound investors in a very disadvantageous posi-
tion if they are to trade and invest in high tax juris-
dictions that impose tax on worldwide -income.
Second, Hong Kong companies may not be a good
investment vehicle or conduit either for forei gn and
Hong Kong investors to do business in or channel
investment to the PRC, because Hong Kong lacks a
comprehensive tax treaty to eliminate or reduce
double taxation. Third, lowering tax rates and
granting of tax exemption on income will only fur-
ther cut into the narrow tax base and revenue.

It is a fallacy that double taxation will only arise in
rare cases, becausé firstly, Hong Kong exempts off-
shore income and-has a very narrow tax base for
onshore income. Secondly the major trading part-
ners unilaterally grant tax credit to their residents
on income that are subject to tax in Hong Kong.
However, that point of view has been off target and
has failed to consider the case of overlapping tax-
ing jurisdictions, benefits of tax treaties and the

impact of the fiscal policies adopted by Hong "

Kong’s major trading partners and competitors on
the flow of inbound investment to Hong Kong. With
the continuing advance of China’s modernization
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drive, Hong Kong’s economic link with the main-
land will become even ¢loser and its role as a bridge
will be increasingly enhanced.® It is highly desir-
able that some bilateral relief is in place for Hong
Kong to avoid double taxation. Bilateral relief also
provides certainty to the flow of capital and invest-
ment and ways of sharing tax revenue between the
source and residence countries, and possibly in-
creasing Hong Kong revenue in some cases. In the
case of HKSAR, it is highly unlikely that PRC tax
treaties will apply to the HKSAR, because the bases
and the rate of taxation for Hong Kong and the
PRC are different and dissimilar. Nonetheless, the
issues concerning the applicability of the non-dis-
crimination provision to Hong Kong Chinese na-
tionals are not yet resolved on the theoretical side,
and the possible outcomes not yet tested in prac-
tice. This issue requires further study. BN -
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