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Offshore Company
as Tax Effective Vehicles
for PRC investment
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Legal Structure - i

Ownership Foreign Co
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Exchange of

Legal Rights and Resident P.E.
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Co Structure vs. income tax
computation xE £ H 5B X

» FIE/FICE — Tax on net income Ff 43441

» FE with PE Tax on net income, or gross
income  BE AU 22 BT 13 450 B SRR

» FE with no PE — Tax on gross income 4} & £~k
¥ B A BT 4% S AR

PEABBRR
Chinat.cio.

Legal Structure vs. Scope of Tax Liability

EREM 5 ARG

FIE/FICE F.E. with a P.E.

Tax on PRC-sourced
income % M I AJEHE

Tax on worldwide
income A 3E M AAE
L

Tax on dividend
<exempt> #& & %44

Not applicable *i& f
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FE without P.E. in the PRC
VA R S BE LM 64 9L B 4k

May suffer withholding taxes on: i 24t
Interest, Royalty, and Service income arising from:

> Indirect investment ) 4 % 4 2% #
> Right to use IP in the PRC /iiiﬁgl*]@iﬁ] A=
» Cross-border provision of services #24t#% 355

%
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Taxation on P.E. ¥ i #L#)

» Duration - physical presence 1% % & 4]
» Scope of tax — taxable activities p L& 5

» Domestic rules and treaty provision
B W ik 5B 2

» Computation methods ##t 7 X,
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FDI & # & %7

Comparing: rt#&

.BVI Co. e 7# Y

. HK Co. ##%

. Mauritius Co. £2 £
. Singapore Co. #ink
. Canadian Co. & kX

u b wWN =
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Domestic tax rules in host country

» Distribution of dividend by FIE / FICE
» Host - Dividend is exempt from Chinese IT
S A A A SR B AL

Note: Distribution of dividend by non-FIE Co
Host - Dividend is liable to income tax
P A4 b % B AL
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Domestic tax rules in home country (I)
BABCLR)BEAZ

» Distribution of dividend by FIE / FICE
» Possible tax treatment in home country
(a) No liability for tax 7 4E#t
(b) Tax exemption %.#t
(c) Tax on receipt basis # 2§ 2] #| 4 Bf AEHL
(d) Tax on as-earned basis & # it [ B 4% B 4EH

PEABBRR
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Domestic tax rules in home
country — (I)
HBABGLR)FLENE

> No tax — BVI Co 4 % & 5

> Tax exempt — HK / Singapore Co 4 #/ 3 hn k.
» Tax on receipt basis — Singapore / Canada Co

> Tax on as-earned basis — Canadian Co.» 4 k

FEEER
1% Chinat..cl

Singapore

> Income tax-exempted if not received in
Singapore A7 £ R ICAF An 3k AR

» Income taxed if received in Singapore; tax
credit, including credit for tax paid on profit at
company level if equity in FIE >25%

TCAFT A R AEAL, A K, o RAER>25%, L

Canada (I)

» Dividend distributed by treaty country Co (FIE)
is exempted from tax, if Canadian tax residents
own more than 10% equity in FIE. Indirect credit
also available

do F AV 2 B 2 8] (FIE) 2 IR A2 1L
K oA, A 18I

$10%, & AmE

0 46FIE 240 69 P 134
2 Chinae i ceCon | 16 China T oo
Canada (Il) Hong Kong

> Dividend distributed by Non-treaty country Co.
FEWh T E o 8] R AL B

-1. Taxed on receipt basis if the Co earns active
income 4 = 278 PT 4342 B e & K At 4h B

-2. Taxed on as-earned basis if it earns passive
income 3% Kk 35 72 35 12 B4R A

PERBRARNEARL Y
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> Exemption from profit tax: (i) Dividend distributed
by HK and non-HK Co; (ii) Profit derived from
outside HK 3% A ¥osh 1% F M & S, sbA)iE St

» HK tax system does not adopt resident principle;
» Exception: taxation on shipping and air service
income &AL R LB AEE, HEFZILEHT
sk
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BVI % w2 &

» BVI law imposes no tax on income received
outside BVI 4 7 & & 7242 R 2 359N A AEFE

» BVI Co. has no power to carry on business with
BVI residents, and own any property situated in
BVI

» BVI Co. can hold a leased property for use as
an office in BVI

PERBRARME AN
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Classification of options

I. |Tax heaven
Co.

BN 8]

Cannot sign DTA
T B ALAL I 2

(BVI)
HTEEH

II. | Semi-tax

Can sign DTA (in

(HK)

heaven Co. |part) £k
FEBLB N E) | e S A R EAALI

III.| Non-tax Can sign DTA (Singapore # s/
heaven Co. | 4 st hh 2 Canada % %/
AL 7] Mauritius £2 £7)

20

@Elﬂkm!ﬁﬂlﬂﬂﬂ"!‘
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Comparison: tax heaven Co and
non-tax heaven Co

Tax heaven Co.| Semi-tax heaven Non-tax
AL G Co. heaven Co.
AL B 8] R BAL BN E]

Residence No No Yes
jurisdiction (with exception
Sl N
Source Yes Yes Yes
jurisdiction (Some impose
TR i no tax)
Comprehensive No Yes (in part) Yes
DTA
& I L ALAL R

TERARANNE AN
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Comparison: tax heaven Co and
non-tax heaven Co

Tax heaven Co: #4745 8]

» Adopt common law -&i@ %

» Legal and beneficiary ownership co-exist over
shares inthe Co —# @M F Xz A A A

» Most are incorporated in the Commonwealth
Nations % % 7& 3& B I ) 572 At

22
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Chinat.ci.

Criteria for tax effective vehicle?

PR TERE LIS

»Any unilateral credit; direct and indirect credit in
domestic tax rules of investing country?
BAEAMERGH L AWRS, O35 LB RER L

» Whether Holding Co. can benefit under DTA /
tax treaty? &K K& 2 Fh X & THASY T

PERBRARNEARL Y
Chinat.ci. L

Benefit of DTA ##4LHr & 6 4F 4

» Eliminate double taxation through bilateral credits

(Direct credit and indirect credit)
SR Je (LA A 18] ) 28 S, AR AEAL

> P.E. protection # JE Lty & AR

> Lower withholding tax rate 47 #2#t %

» Possible tax sparing credit provision
<with exception> Ftik 4% k(A #1 4H)

24
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Basic concepts — it X KA

» Juridical double taxation vs. economic
double taxation & ] & 8 S FAEFL Fn 2 7 iE
IE AEH,

> Direct and indirect credit # 4% 5 |43k %,

> Reason for Tax sparing credit provision
<with exception> #tik 1%k (A 4] 5H)

fPHlRKR!Q

25 Chinat.cl.

Scope of DTA i At B

26

> DTA shall apply to persons who are
residents of one or both of the contracting
states. AL € E A THLHE—F XF A
M R A

FEEER
Chinat..cl

Treaty shopping #Li#& & L4

» Why does it arise? % 4 2 A
> What form it takes? # X,

> Limitation of benefit? % & pr A AR &2

Legal structure - 1A

Resident of Resident of Non-treaty
Treaty Country Trust country
(Legal Owner) e ey it (Beneficiary owner)
W2 EJE R W2 EE R

X
Payment of dividend, interest, etc. 1% & #] &

FIE
ST AR A A
Payer
& Chinarein feenCo - Chinarein foenCo
DTA between PRC and Singapore o BB
Paragraph 2(a) of Article 10: ... “Dividends paid 2+% j: R
by a company which is a resident of China to a
resident of Singapore may also be taxed in China, = (=) =, PHERAS AL EERY

and according to the laws of China, but if the
recipient is the beneficial owner of the dividends
the tax so charged shall not exceed 12 per cent of
the gross amount of the dividends.”

‘PE'RKR!QRIHHS"!‘

22 Chinat.ci. ultaitaLi
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Profit repatriation % /& 4 3% %/ & 4 18

> How it arises? |5 #ia) % 4

» Case study %4

ChhBrssnnumnanay
hinat. &leimenContianls

Balance Sheet % = fi # &

Year 1 Fixed 100 Capital {100
asset *
i

Year 10 |Cash 100 Profit 100
Ne F)i4

Year 10 |Cum. -100 Profit -100
Depr'n #i
i

C SEREIRAEMAMA LS
hi A

% TA Tasfe nvetmenConeulinl

Balance Sheet % = fi s &

10 Years | Fixed 100 Capital 100
ago Asset %

Z Ay B & %"

o
-
o
o

Now Cash 1 Capital
Z )5 £l w

PEEEANARMAMG S
2 Chinar. el Corinel s

Possible Solutions T4t 65 7%

1. Winding up the FIE or capital reduction 7 & & %

2. Capital equipment acquired under finance lease # o #1% &%
ik

3. FIE acquiring ownership of IPR / transfer of technology to the
FIE & 505k 3 U635 L P A A0S 5 A HOK

4. Foreign investor’s right to get back investment from before-
tax profit in CJV; Condition: Transfer ownership of contributed
assets upon the expiry of CJV agreement &4 4 b 4 1) £ 5
TAHLAT AT DA Fotb: ML &P 5 4. <Article
21, CJV Law>

PEBEBRAREEAML N
# Chinat. el Co ol o

Tax concession
# 2R EPFRRBR

» Importation of capital equipment is exempt from
duty and VAT

FAEHE 7 IR IR AR K AL

» Conditions: own funds; FIE belonging to five
types of enterprises <Shu Shui 791 (1999), PRC
General Administration of Customs>

54 Ak E, AELL
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Withholding income tax (WIT)
TR AL
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How does WIT arise? 4eiT X 4?2

Cross border movement / exchange:
BB BB

(a) Money %4
(b) Goods it #
(c) People A ji
(d) Legal rights/obligations #x#)#= X4

PEABBRR
Chinat.cio.
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Withholding obligations
(Non-trade items)

Scope ¢ H

1. Payment of rent, interest, royalties

Exemptions from BT: % 4E& bAt:

» Payment of rent (finance lease) &k %48 4] &
> Interest #| &

> Guarantee fee F24%

FEEER
Chinat..cl

Withholding obligations

(non-trade items)

2. Payment to non-residents for the provision of
services within PRC in connection with the
following activities: #3%5h 2 8] F A4+ 43

(IT and BT) Construction, installation, supervision,
repairing, design, testing, consulting, accounting,
training, agency, engineering work, etc
FRAZPTAF LA T LA

TERARANNE AN
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Withholding obligations
Non-trade Items

3. Payment to non-resident owner for the
acquisition of immovable property situated in the
PRC (IT and BT) &3t M /& RAEiL N 4k, A
B R AT S T (PP AFHEL A E kAt

4. Payment to non-resident who disposes of share
in FIE (exempted from BT) &34 & R HFIE
2 &) AR (AL E AL AL

TERSEANME AN
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Withholding obligations

Non-trade Items

5. Payment for international shipping and air service
AFEREAAZ, IMAEREGETEZRSRT

» Resident of non-PRC treaty country:

The income is taxable if ship or aircraft departs from
Chinese territories, wherever it is received

FEH BB RS RABAEMANIK, £F B PR
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Withholding obligations

Non-trade Items

» Resident of a PRC treaty country:

The shipping and air service income derived by
residents of a PRC treaty country will be exempted
from Chinese tax, even if received in China

W 2B JE RN G BRATE PR BT EREBN: L
B, RELTELAKK
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Special rules for assigning

taxing rights

* Article 8 of the Sino-Singapore tax treaty is read
as follows:

Income from the operation of a ship or aircraft in
international traffic carried on by an enterprise
which is a resident of a contracting state shall be
exempt from tax in the other contracting state

PEABBRR
Chinat.cio.

XA HKE

W & BAT Ao # o K B & T 3 B 47 8 S & AEHL G
W F8FAME:

HHE—FERE LB R CHNE B FFEHlk
SBRANHRRAGHE S —F A, BIELHY
B 5 — % &3 8 AAEA R AR F BRI,

FEEER
44 Chinat..cl
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Document required for outward
remittances (1) x+5h 4470 ST+

1. Tax payment certificate or tax exemption
certificate ZALIE X LALIE

1.1. Type of taxes: Income tax and business tax
B AFALA E A AL,

1.2. Issuing body: national income tax office and
local income tax office E#t % HuHt

TERARANNE AN
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Document required for outward
remittances (2) s 4M447C T+

2. Non-tax documents: contracts, invoices
&F. XZ

2.1. Additional non-tax documents 4t :

- Technology import licensing certificate
H AR 2 & F BILIE

- Trade mark licensing registration acknowledgment
BAME R 5T AR &Rl H

- Patent licensing registration acknowledgment
FHEHRAT LR &Rl I P

TERSEANME AN
a8 Chinat,.cin. sltasitsLd
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Payment for non-trade items (1A)
0. BRI R B B

Distribution & Repatriation of dividends ik % fik &
1. Foreign exchange registration certificate
SN IE AITIE
2. Resolution passed by board of directors
FFE LN
3. Tax payment (exemption) certificates
FTHL(R AL IE

PERBRARNEARL Y
Chinat,.civ. ultaitaLi

Payment for non-trade items (1B)
027 TRIER D0 B

4. Auditor’s report certifying appropriation of the
after-tax profits
A0 E S E R, GEAE S BT

5. Capital examination report % 4 # %

What if the registered capital has not been paid
up? EMAERETEEE B2
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Trade items

Trade items (1)

The mechanism of forex control on the export and import
of tangible goods:

Legal rules: Import payment verification rules; export
collection verification rules

Objective:

Verifying export collection and import payments to ensure
that (i) transactions are genuine, and (ii) no unlawful
diversion of forex away from the PRC

(2) Advance notification (2) [ VNote |
(3) Cross checking 3) V Note V Note
(4) post-transaction reconciliation
(4)| VNote [+ VNote |
bL Chi?mgff\ff.. i 22 Chi?’l.’:‘l?\zﬁf

® - ChinATs & o tatCostnet o
Trade items (2) Diagram
How the forex verification system works for | Exporter | | sAFE | | customs || Bank
exports:
(1) Application for verification notes ) Lo M Sy ‘

Trade items (3)

1. V note used to apply for VAT export rebate

2. Non-compliance, fines ranging from RMB 50,000 to
RMB 300,000

3. Recognition of sales: accounting vs tax rules

The forex verification system is also adopted in

(1) export processing trade settlement
(2) Payments for imports

Exceptions: FTZs and EPZs

PERBEEAEMARE
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Capital Structure
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Capital receipts & payment # Ktk 4 %

» Types: FDI, and Indirect Investment (l1)
. HEHRR
Form of II: loans il 4 #% % 9~k

» MOFCOM approval: All FDI, 1l for EJV and CJV
SR N b LI T T

» Registration: loans
BALTEE . BT A S

PEABBRR
A% Chinat.cio.

Foreign currency loan: inception

S i 9T

Registration:

» Statutory time: within 15 days of concluding
loan agreement 4 T 215 % A A2

Administrative Body: SAFE

> BN SER

FEEER
5 Chinat..cl

Foreign currency loans:
redemption (1) 4z3iE 4M g (1)

Repayment of principle:

1.Approval by SAFE & 3t

2.Loan agreement 4 2t

3.FDRC 4} % & tiE

4. Repayment notice it #if 4

5.May either use own forex, or use RMB to buy
forex

TERARANNE AN
be Chinat,.cio.. dliasiial.i

Foreign currency loan:

Interest payment (2) % ++#) 2.(2)

Interest payments: Loan agreement, FDRC,
Evidence of withholding income tax
TR B WHEL MR BRILIE. &
FAE

TERSEANME AN
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Conseguences of non-registration?
* A BiL R G R?

- Creditors face enforcement problems
R &I, &I

- Creditors face conversion problems
JRET, ZILFA
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Thank You

alfred@china-tax.net
Tel: (852) 2374-0067
www.china-tax.net

copyright
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