Detailed Implementation Rules of Patent Law - I

(Order No. 306 of the State Council of the People's Republic of China on 15 June 2001) 
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CHAPTER 1 

General Principles 

Article 1 

These Detailed Rules are formulated in accordance with the Patent Law of the People's Republic of China (hereinafter referred to as the Patent Law). 

Article 2 

"Invention" in the Patent Law refers to any new technical solution relating to a product or process, or improvement thereof. 

"A utility model" in the Patent Law refers to any utility technical solution relating to the shape or the structure, or their combination, of a product. 

"An exterior design" in the Patent Law refers to any new design of the shape or pattern, or their combinations, or the combination of color, shape and pattern of a product, which creates an aesthetic feeling and is fit for industrial application. 

Article 3 

Any formalities required by the Patent Law and these Detailed Rules shall be carried out in written form or in other format stipulated by the State Council administrative department responsible for patents. 

Article 4 

Any document submitted under the Patent Law and these Detailed Rules shall be in Chinese. The standard scientific and technical terms shall be used if there are prescribed ones set forth by the State. Where there is no generally accepted translation in Chinese for a foreign name or scientific or technical term, the one in the original language shall also be quoted. 

Where any certificate or certified document which is submitted in accordance with the Patent Law or these Detailed Rules is in a foreign language, where it is deemed necessary. the State Council administrative department responsible for patents may request the party concerned to submit a Chinese translation within a specified time limit. Where the translation is not submitted within the specified time limit, the abovementioned certificate or certified document shall be regarded as not having been submitted. 

Article 5 

For any document sent to the State Council administrative department responsible for patents by mail, the date of mailing indicated by the postmark shall be the date of submission. If the date of mailing indicated by the postmark is not legible, the date on which the State Council administrative department responsible for patents receives the document shall be the date of submission, unless the date of mailing is proven by the party concerned. 

Documents of the State Council administrative department responsible for patents may be sent to the party concerned via mail, delivered directly in person or in any other fashion. Where the party concerned appoints a patent agency, the documents shall be sent to the patent agency. Where the party concerned does not have a patent agency, the documents shall be sent to the designated contact person in the letter of request. 

For any document sent by mail by the State Council administrative department responsible for patents, the fifteenth day from the date of mailing shall be presumed to be the date of receipt by the party concerned. 

For documents that shall be delivered directly in person in accordance with the regulations of the State Council administrative department responsible for patents, the date of the handing over of the document shall be regarded as the date of delivery of the documents. 

Where the address is unclear and there is no way of notifying the party concerned through the mail. they may he notified by proclamation One (1) month after the date of the proclamation, the documents shall be deemed to have been delivered 

Article 6 

The first day of any time limit prescribed in the Patent Law or these Detailed Rules shall not be counted. Where a time limit is counted by years or by months, it shall expire on the corresponding day of the last month; if there is no corresponding day in that month, the time limit shall expire on the last day of that month. Where a time limit is due to expire on an official holiday, it shall be deemed to expire on the first working day after that official holiday. 

Article 7 

Where, due to force majeure a party has lost rights resulting from not being able to meet a time limit prescribed in the Patent Law or these Detailed Rules, or a time limit specified by the State Council administrative department responsible for patents, the party concerned may, within two (2) months from the day on which the impediment is removed, but no later than two (2) years after the expiration of the time limit, state the reasons, accompanied by relevant proof, and make a request to the State Council administrative department responsible for patents for the relevant rights to be resumed. 

Where a party has lost rights resulting from not being able to meet, for any justified reasons, a time limit prescribed in the Patent Law or these Detailed Rules, or time limits specified by the State Council administrative department responsible for patents, the party concerned may, within two (2) months from the date of receipt of the notice from the State Council administrative department responsible for patents, request that the rights be resumed. 

Where a party requests an extension of the time limit specified by the State Council administrative department responsible for patents, the party concerned shall state the reasons for this and carry out all relevant procedures prior to the expiration of the time limit. 

The provisions of Paragraph 1 and Paragraph 2 of this Article shall not apply to the time limits stipulated in Article 24, Article 29, Article 42 and Article 62 of the Patent Law. 

Article 8 

Where an application for a patent of an invention relates to State secrets involving national defense and is required to be kept confidential, the application for the patent shall be submitted to the national defense patent authorities. Where an application for a patent for an invention submitted to the State Council administrative department responsible for patents relates to State secrets involving national defense and is required to be kept confidential, it shall be transferred to the national defense patent authorities for examination. The State Council administrative department responsible for patents shall make a decision on the basis of reports made by the national defense patent authorities after examination. 

In addition to the provisions of the preceding paragraph, the State Council administrative department responsible for patents, after receiving an application for a patent of an invention which requires security examination, shall send the application to the relevant responsible department of the State Council for examination; the said department shall, within four (4) months of the date of receipt of the application notify the State Council administrative department responsible for patents of the results of the examination. Where it is required to be kept confidential, the State Council administrative department responsible for patents shall handle it as a confidential application for a patent and shall notify the applicant accordingly. 

Article 9 

The inventions declared by Article 5 in the Patent Law as inventions violating state laws do not include inventions of which only their application is prohibited by the state laws. 

Article 10 

Except for the provisions of Article 28 and Article 42 of the Patent Law, the date of application in the Patent Law shall refer to the date of right of priority where the right of priority exists. 

For the purposes of these Detailed Rules, unless stipulated otherwise, the date of application shall refer to the date of application stipulated in Article 28 in the Patent Law. 

Article 11 

"Work-related invention-creation made by a person in the execution of the duties of the unit to which he belongs" in Article 6 of the Patent Law refers to any invention-creation made by anyone: 

(1) in the course of performing their own duty 

(2) in the execution of any task, other than their own duty, which was entrusted to them by the unit to which they belong 

(3) within one year from their resignation, retirement or change of work, where the invention-creation relates to their own duty or other tasks entrusted to them by the unit to which they previously belonged 

"Unit" in Article 6 in the Patent Law includes temporary work units. "Material and technological means of the unit" in Article 6 of the Patent Law refers to a unit's funds, equipment, spare parts, raw materials. or to technical data which are not to be disclosed to the public. 

Article 12 

"Inventor or designer" in the Patent Law refers to any person who has made creative contributions to the substantive features of the invention-creation. Any person who, during the course of accomplishing the invention-creation, is responsible only for organizational work, or who offers facilities for making use of material and technological means, or who takes part in other auxiliary functions, shall not be considered as the inventor or creator. 

Article 13 

Identical invention-creations shall only be granted one patent. 

In accordance with Article 9 of the Patent Law, two or more applicants who submit, on the. same day, applications for identical invention-creations shall, after receiving a notification from the State Council administrative department responsible for patents, hold consultation among themselves to decide the person or persons who shall be entitled to submit the application. 

Article 14 

Where a Chinese unit or an individual Chinese transfers to foreigners patent application rights or patent rights, the transfer shall be jointly approved by the State Council responsible department of foreign trade and economics and the State Council administrative department in charge of science and technology. 

Article 15 

Except for the transfer of patent rights in accordance with the provisions of Article 10 in the Patent Law, if patent rights are transferred as a result of other reasons, the party concerned shall go to the State Council administrative department responsible for patents to change the name of the patentee with relevant certificates or legal documents. 

A patentee who has concluded any license contract for exploitation of the patent with another party shall, within three (3) months from the contract Coming into force, submit the contract to the State Council administrative department responsible for patents for recording. 

CHAPTER 2 

Applications for Patents 

Article 16 

Anyone who applies for a patent in written form shall submit application documents in duplicate. 

Patent applications in any other form regulated by the State Council administrative department responsible for patents shall be produced in accordance with the requirements in the regulations. 

Where an applicant commissions a patent agency to submit a patent application to the State Council administrative department responsible for patents and to handle other related patent matters, they shall, at the same time, submit a power of attorney with clearly delineated limits of authority. 

Where there are two or more applicants and where they have not appointed a patent agency, unless declared otherwise in the application, the representative shall be the first applicant designated in the application. 

Article 17 

Other related matters in Paragraph 2, Article 26 of the Patent Law refer to: 

(1) the nationality of the applicant 

(2) where the applicant is an enterprise or other organization, the name of the country in which the applicant has its head office 

(3) where the applicant has appointed a patent agency, the relevant matters which shall be indicated, where an applicant does not appoint a patent agency, the name and address of a contact person, postal code and contact telephone number 

(4) where priority claims are requested, relevant matters which shall be clearly indicated 

(5) the signature or the seal of the applicant or the patent agency 

(6) a list of the documents Constituting the application 

(7) a list of the documents appended to the application 

(8) other relevant matters which need to be clearly indicated 

Article 18 

The specifications in an application for a patent for an invention or utility model shall state clearly the name of the invention or utility model. This name shall be the same as that in the application. An application shall include the following contents: 

(1) field of technology: specifying the technical field of a technological plan requiring protection 

(2) background technology: indicating any background technology which can be regarded as useful for the understanding, researching and examination of the invention or utility model. Where possible, citing any documents reflecting such background technology 

(3) contents of invention: indicating the technological problems that the invention or utility model is to solve and the technological plans to be adopted in the solution of the technological problems, and also indicating the effective results of the invention or utility model in comparison with the current technology 

(4) specification of attached drawing: where a specification has drawings attached, briefly describing each attached drawing 

(5) specific implementing method: describing in detail the optimum method contemplated by the applicant for putting into use the invention or utility model; where necessary, giving examples, or referring to the drawings, if any 

An applicant for a patent for an invention or utility model shall describe the specifications in accordance with the method and order stipulated in the preceding paragraph; and a title shall be given to each section in the specifications. A different method or order can be used to describe the nature of the invention or utility model if this can save pages of specification and help other people to understand the invention or utility model. 

The specifications of the invention or utility model shall use standard and clear language. The citing of references such as "as described ... in the claims" shall not be used; the use of commercial advertising language is also unacceptable. 

Where the application of an invention contains one or more sequences of nucleotides or amino acids, the specifications shall include a table of the sequences in accordance with the regulations set by the State Council administrative department responsible for patents. An applicant shall submit the said table of sequences as a separate part of the specifications, and submit a copy of the said table of sequences that can be read by computer in accordance with the regulations of the State Council administrative department responsible for patents. 

Article 19 

The same sheet of drawings may contain several figures of the invention or utility model; the figures shall be numbered as figure 1, figure 2 etc. and shall be arranged in numerical order. 

The scale and the resolution of the drawings shall be such as to ensure that after a reduction to two thirds of the original size, details of the drawings can still be clearly distinguished. 

No reference markings shall be used in the drawings which do not appear in the written part of the specifications for the invention or utility model, and reference signs not appearing in the drawings shall not be mentioned in the written part of the specifications. The reference markings used in the drawings shall be consistent throughout the application documents. 

The drawings shall not Contain any explanatory notes other than words that are indispensable. 

Article 20 

A claim request shall describe the technical features of the invention or utility model, and clearly and concisely state the coverage for which protection is sought. 

Where there are several claims, they shall be numbered consecutively in Arabic numerals. 

The scientific and technical terminology used in the claim shall be consistent with that used in the specifications. The patent request may contain chemical or mathematical formulae but no illustrations. They shall not, except where absolutely necessary, contain such references as "as described ... in the specification", or "as illustrated in figure ... of the drawings". 

The technical features in a claim may refer to the related markings in the drawings of the specifications; the said markings shall be placed at the end of the relevant technical features, and shall be placed within parentheses, to assist in the understanding of the patent request. The reference markings used in the drawings shall not be permitted to delineate the limitations of the patent request. 

Article 21 

A claim shall contain independent claims, and may also contain accessory claims. 

An independent claim shall outline the technical plan as a whole of an invention or utility model, and describe the indispensable technical features that provide solutions to technological problems. 

An accessory claim shall use the additional technical features to further define the scope of the claim. 

Article 22 

An independent claim for an invention or utility model shall include a preamble section and a feature section, and shall be presented in the following format: 

(1) a preamble section: indicating the subject name of the invention or utility model which requires protection, and the necessary technical features common to the existing technology and the subject of the utility model 

(2) a feature section: specifying, in such words as "as characterized by" or similar expressions, the differences between the technical features of the invention or utility model and the existing technology. These features and those outlined in the preamble section together define the scope of the protection required by the invention or utility model 

Where the nature of the invention or utility model cannot be expressed by the method outlined in the preceding paragraph, the independent claim may use other forms of expression. 

Each invention or utility model shall have only one independent claim that shall precede any accessory claims relating to the same invention or utility model. 

Article 23 

An accessory claim for an invention or utility model shall include a reference section and a delimitation section and shall be presented in the following format: 

(1) a reference section: indicating the serial number and the subject of the patent request 

(2) a delimitation section: stating any additional technical features of the invention or utility model 

Accessory claims shall only refer to the preceding [independent] claim. Accessory claims referring to more than two claims shall only refer to one of the preceding [independent] claim, and shall not serve as the basis for any other multiple accessory claims. 

Article 24 

The abstract of a description shall be an outline of the publicized contents of an application for a patent for an invention or utility model, i.e., the name of the invention or utility model and the technological field to which the invention or utility model pertains, and clearly state the technological problems to be solved, main points of the technological plan used to solve the said problems as well as the main usage. 

The abstract of a. description may contain chemical formulae which best characterize the invention. Where an application for a patent contains drawings, one drawing which best characterizes the invention or utility model shall be provided. The size and resolution of the drawing shall ensure that details of the drawing can still be clearly recognized if the original drawing is reduced to 4cm x 6cm. The written part of the abstract shall not exceed 300 words. Commercial advertising language shall not be used in the abstract. 

Article 25 

Where an application for a patent for an invention concerns new biological material which is not available to the public, and the description of the said biological material is not sufficient for the technical personnel in the field to apply the invention, the applicant shall, in addition to complying with the relevant provisions of the Patent Law and these Detailed Rules, carry out the following procedures. 

(1) deposit a sample of the biological material with a depository institution designated by the State Council administrative department responsible for patents before the date of application (if there is a priority claim, the date of priority), or at the latest, on the date of application, and submit the deposit certificate and the certificate of living samples issued by the depository institution when applying, or at the latest within four (4) months from the date of application. Where the certificate is not submitted within the time limit, the said sample shall be regarded as not having been deposited 

(2) provide in the application document relevant information regarding the characteristics of the biological material 

(3) where the application for a patent relates to the deposited sample of biological material, indicate in the patent request and specifications the classification name (including the Latin name), the name and address of the depository institution, the date on which the sample of the biological material was deposited and the file number of the deposit. Where these items of information are not given at the time of submission, they shall be provided within four (4) months from the date of submission. Where there is a failure to provide them within the time limit, the said sample of biological material shall be regarded as not having been deposited 

Article 26 

Where an applicant for the patent of an invention deposits a sample of biological material in accordance with the provisions in Article 25 of these Detailed Rules, after the publication of an application for a patent for an invention, any unit or individual who intends to make use of the biological material mentioned in the application for the purpose of experimentation shall submit an application to the State Council administrative department responsible for patents containing the following: 

(1) the name or title and address of the applicant submitting the request 

(2) an undertaking not to make the biological material available to any other person 

(3) an undertaking to use the biological material for experimental purposes only before the granting of a patent 

Article 27 

The size of drawings or photographs of an exterior design submitted in accordance with the provisions of 

Article 27 of the Patent Law shall be no smaller than 3cm x 8cm, nor larger than 15cm x 22cm. 

An application for a patent of an exterior design simultaneously seeking protection of colors shall submit color drawings or photographs in duplicate. 

The applicant shall submit drawings or photographs of different views for each exterior design for which protection of contents is sought, and clearly show the object for which the protection is sought. 

Article 28 

An application for a patent for an exterior design shall, when necessary, provide concise specifications of the exterior design. 

The concise specifications of the exterior design shall indicate the main points of the design, the colors for which protection is sought and sketch drawings of different views of the product which uses the said exterior design. Commercial advertising language shall not be used in the concise specifications, and shall not be used to explain the function of the product. 

Article 29 

Where the State Council administrative department responsible for patents finds it necessary, it may require the applicant for a patent for an exterior design to submit a sample or model of the product that uses the exterior design. The dimensions of the sample or model submitted shall not exceed 30cm x 30cm x 30cm, and its weight shall not surpass 15 kilograms. Perishable, fragile or dangerous articles may not be submitted as a sample or model. 

Article 30 

The existing technology mentioned in Paragraph 3 of Article 22 of the Patent Law shall refer to the technology which, before the date of submission, has been openly published in China or overseas or has been publicly used nationally or is commonly known through other means, namely the presently existing technology. 

Article 31 

Academic or technological meetings mentioned in item 2 of Article 24 of the Patent Law shall refer to academic or technological meetings organized by a relevant responsible department of the State Council or by a national academic or technological association. 

Where any invention-creation that a patent has been applied for falls under the provisions of Item 1 or Item 2 of Article 24 of the Patent Law, the applicant shall, when submitting the application for a patent, make a declaration and, within a time limit of two (2) months from the date of submission, submit a certificate issued by any unit which has organized an international exhibition or an academic or technological meeting, stating that the invention-creation has been exhibited or made public, and submit documents which prove the date on which it was exhibited or made public. 

Where any application for a patent falls under the provisions of Item 3 of Article 24 of the Patent Law, the State Council administrative department responsible for patents may, where necessary. require the applicant to submit relevant proof within a specified time limit. 

Where an applicant fails to make a declaration or submit proof in accordance with the provisions of Paragraph 2 in this article, or fails to submit relevant proof within a designated time limit in accordance with the provisions in Paragraph 3 in this article, the application does not fall within the provisions of Article 24 of the Patent Law. 

Article 32 

Where an applicant carries out procedures for a request for priority claims in accordance with Article 30 of the Patent Law, the applicant shall indicate in the written declaration the date on which he/she first submitted the application for a patent (hereinafter referred to as the former application), the submission number and the country where the application was accepted. Where the date of submission of the former application and the country where the application was lodged are not included in the written declaration, a declaration shall be regarded as having not been lodged. 

Where an applicant lodges a request for priority claims in a foreign country, a copy of the former application documents submitted by the applicant shall be certified by the original receipt body. Where, in the submitted materials of proof, the names or titles of the former applicants are not the same as those in the following applications, proof of the transfer of priority claims shall be submitted; where the request for priority claims is lodged within the applicant's own country, a copy of the former application documents submitted by the applicant shall be produced by the State Council administrative department responsible for patents. 

Article 33 

In an application for a patent, the applicant may request one or several priority claims. Where several priority claims are requested, the period of priority claims for the application shall be calculated from the earliest date of priority. 

Where an applicant requests priority claims in his/her own country, if the former application is an application for a patent for an invention, an application for the patent for the invention or utility model may be submitted on the same subject. Where the former application is an application for a patent for a practical and new model, an application for the patent for the practical and new model or invention may be submitted on the same subject. However, when the latter application is submitted, if one of the following situations applies to the former application, it shall not be used as the basis of a patent request for domestic priority claims: 

(1) a foreign or domestic priority 'claim request has been made 

(2) patent rights have been granted 

(3) where an application is made separately in accordance with the regulations, if the applicant requests domestic priority claims, his/her former application is deemed to be withdrawn from the date when the latter application is made 

Article 34 

Where an application for a patent or for a request for priority claims in a foreign country is submitted by an applicant not having usual residence or a business office in China, the State Council administrative department responsible for patents may, when it is deemed necessary, require the applicant to submit the following documents: 

(1) a nationality certificate 

(2) where the applicant is an enterprise or other organization, documentary evidence of the location of the business office or headquarters 

(3) documentary evidence to show that the country to which the applicant belongs recognizes that Chinese units and citizens are entitled to patent rights, priority claims and other patent related rights in that country under the same conditions applied to its nationals 

Article 35 

According to the provisions in Paragraph 1 of Article 31 in the Patent Law, where two or more inventions or utility models belong to a single inventive concept which has been submitted as one patent application, they must be closely related, and shall contain one or several identical or relevant specific technological features. The specific technological features refer to those technological features by which each invention or utility model as a whole shall make a contribution to the existing technology. 

Article 36 

The same class mentioned in Paragraph 2 of Article 31 of the Patent Law refers to products belonging to the same sub-class under the classification of products', the sale or use as a whole set refers to all products which have the same design concept, and are customarily sold or used simultaneously. 

When an application is lodged which contains two or more exterior designs in accordance with the provisions of Paragraph 2 in Article 31 of the Patent Law, the consecutive numbers for each exterior design shall be marked in front of the names of the drawings or photographs of the exterior designs which are incorporated in the product. 

Article 37 

When withdrawing an application for a patent, the applicant shall submit to the State Council administrative department responsible for patents a declaration stating the name of the invention-creation, application number and the date of application. 

Where a declaration to withdraw the application for a patent is submitted after the preparation for the printing of the publication of the application documents has been completed by the State Council administrative department responsible for patents, the application shall be published as scheduled. However, the declaration of the withdrawal of the application shall be published in the next issue of the Patent Gazette. 

CHAPTER 3 

Examination and Approval of Applications for Patents 

Article 38 

During procedures for preliminary examination, substantive examination, re-examination or invalidity declarations, if any of the following situations applies to persons engaged in the examination and handling thereof, they shall, on their own initiative or upon the request of the party concerned or any other interested party, be excluded from exercising this function: 

(1) where they are close relatives of the party concerned or the patent agent 

(2) where they have a conflict of interest with the application for a patent or with patent rights 

(3) where they have other relations with the party concerned or the patent agent that might influence the impartial examination and handling of the case 

(4) where a member of the Patent Re-examination Board has taken part in the original examination of the application 

Article 39 

Upon the receipt of a request for a patent for an invention or utility model, an explanation (or a drawing in the case of a utility model) and a claim, or the receipt of a request for a patent for an exterior design and the drawings or photographs of the exterior design, the State Council administrative department responsible for patents shall confirm the date of the application, give an application number, and notify the applicant. 

Article 40 

Where any of the following situations exists with regard to the application documents, the State Council administrative department responsible for patents shall declare the application unacceptable and notify the applicant: 

(1) where an application for a patent for an invention or a utility model lacks a patent request, an explanation (or drawings are not provided for a utility model) or a claim, or an application for a patent for exterior design lacks a patent request, drawings or photographs 

(2) where application documents are not written in Chinese 

(3) where application documents do not comply with the provisions of Paragraph 1 in Article 120 of these Detailed Rules 

(4) where a patent request lacks the name or title and address of the applicant 

(5) where an application clearly does not comply with Paragraph 1 in Article 18 or Article 19 of the Patent Law 

(6) where the type of application for a patent (for an invention, a utility model or an exterior oesign) is not clear or unable to be determined 

Article 41 

Where the description of an invention mentions that it contains an explanatory note to the attached drawings but the drawings, or part of thereof, are missing, the applicant shall, within the time limit specified by the State Council administrative department responsible for patents, either furnish the drawings or make a declaration for the deletion of the explanatory note to the attached drawings. Where the missing drawings are submitted, the date of their submission or mailing to the State Council administrative department responsible for patents shall be deemed to be the date of application. Where an applicant makes a declaration for the deletion of the explanatory note to the attached drawings, the original date of application shall be preserved. 

Article 42 

Where an application for a patent contains two or more inventions, utility models or exterior designs, the applicant may, before the notice of the granting of patent rights is issued by the State Council administrative department responsible for patents, submit an application to the State Council administrative department responsible for patents to have the one application become divided applications. However. where an application for a patent has been rejected, withdrawn or is deemed to have been withdrawn, an application for division shall not be submitted. 

Where the State Council administrative department responsible for patents believes that the application for a patent does not conform to the provisions of Article 31 of the Patent Law and Article 35 or Article 36 of these Detailed Rules, it shall notify the applicant to amend the application within the specified time limit. Where the applicant does not respond within the time limit, the application shall be deemed to have been withdrawn. 

Divided applications shall not be permitted to have the type of the initial application changed. 

Article 43 

Divided applications submitted in accordance with Article 42 of these Detailed Rules may maintain the date of the initial application and. enjoy the right of priority, and may maintain the date of the right of priority. However, they shall not go beyond the scope of the initial application. 

All procedures for divided applications shall be carried out in accordance with the provisions of the Patent Law and these Detailed Rules. 

A request for a division of an application shall indicate the application number and date of the initial application. When submitting an application for division, the applicant shall submit a copy of the initial application document. Where the initial application enjoys the right of priority, a copy of the right of priority document for the initial application shall also be submitted. 

Article 44 

Preliminary examination in Article 34 and Article 40 of the Patent Law shall refer to the examination of whether or not the application for a patent has the documents and any other necessary documents stipulated in Article 26 or Article 27 of the Patent Law, and whether or not these documents comply with the prescribed forms, and shall include examination of the following items: 

(1) whether or not an application for a patent for an invention clearly falls within the provisions of Article 5 or Article 25 of the Patent Law, or does not comply with Article 18, or Paragraph 1 of Article 19 of the Patent Law, or clearly does not comply with Paragraph 1 of Article 31 or Article 33 of the Patent Law or Paragraph 1 of Article 2, Article 18 and Article 20 of these Detailed Rules 

(2) whether or not an application for a patent for a utility model clearly falls within the provisions of Article 5 or Article 25 of the Patent Law, or does not comply with Article 18, or Paragraph 1 of Article 19 of the Patent Law, or clearly does not comply with Paragraph 3 and Paragraph 4 of Article 26, Paragraph 1 of Article 31, Article 33 or in these Detailed Rules, Paragraph 2 of Article 2, Paragraph 1 of Article 13, Article 18 to Article 23, Paragraph 1 of Article 43, or where the patent rights are unable to be obtained in accordance with Article 9 of the Patent Law 

(3) whether or not an application for a patent for an exterior design clearly falls within the provisions of Article 5 of the Patent Law, or does not comply with Article 18 or Paragraph 1 of Article 19 of the Patent Law, or clearly does not comply with Paragraph 2 of Article 31, or Article 33 of the Patent Law or Paragraph 3 of Article 2 or Paragraph 1 of Article 13 and Paragraph 1 of Article 43 of these Detailed Rules, or where the patent rights are unable to be obtained in accordance with Article 9 of the Patent Law. 

The State Council administrative department responsible for patents shall notify the applicant of the examination outcome and shall invite the applicant to present his/her observations, supplements or corrections within a specified time limit. Where an applicant fails to respond within the time limit, the application shall be deemed to have been withdrawn. After the applicant has made the observations, supplements or corrections, where the State Council administrative department responsible for patents still finds that the application does not comply with the provisions of the items cited in the preceding paragraph, the application shall be rejected. 

Article 45 

Except for application documents for a patent, where other related documents are submitted to the State Council administrative department responsible for patents by an applicant, and where the documents have any of the following deficiencies, the documents shall be deemed not to have been submitted: 

(1) failure to use the prescribed format or to fill in the forms in accordance with the stipulations 

(2) failure to submit proof according to the regulations 

Where the documents are deemed not to have been submitted, the State Council administrative department responsible for patents shall notify the applicant of the examination outcome. 

Article 46 

Where the applicant requests an earlier publication of his/her application for a patent for an invention, a declaration shall be made to the State Council administrative department responsible for patents. The State Council administrative department responsible for patents shall, after preliminary examination of the application and unless it is to be rejected, publish it immediately. 

Article 47 

When indicating the product incorporating an exterior design and the type to which that product belongs, the applicant shall, in accordance with Article 27 of the Patent Law, refer to the classification of products for exterior designs published by the State Council administrative department responsible for patents. .Where no indication, or an incorrect indication, of the class to which the product incorporating the exterior design belongs is made, the State Council administrative department responsible for patents may supply the indication or correct it. 

Article 48 

Any person may, from the date of the publication of an application for a patent for an invention until the date of the announcement of the granting of patent rights, submit to the State Council administrative department responsible for patents observations on the application for a patent which is not in accordance with the provisions of the Patent Law, with the reasons for this. 

Article 49 

Where the applicant for a patent for an invention cannot furnish, for justified reasons, the documents concerning any index search or the results of any examination under Article 36 of the Patent Law, the applicant shall make a statement to the State Council administrative department responsible for patents and submit the said documents and results when available. 

Article 50 

The State Council administrative department responsible for patents shall notify the applicant accordingly when proceeding on its own initiative to examine an application for a patent for an invention in accordance with the provisions in Paragraph 2 of Article 35 of the Patent Law. 

Article 51 

From the date that a request for a substantive examination is made, and within three (3) months from the date that a notice is issued by the State Council administrative department responsible for patents indicating that a patent application for an invention has entered the stage of substantive examination, the applicant for a patent for an invention may amend the patent application for an invention on his/her own initiative. 

An applicant for a patent for a utility model or exterior design may, within two (2) months from the date when the application is made, amend the application for a patent for a utility model or exterior design on his/her own initiative. 

Where an applicant amends the patent application for an invention after receiving notice in regard to an examination outcome issued by the State Council administrative department responsible for patents. tne applicant shall make the amendments in line with the requirements in the notice. 

The State Council administrative department responsible for patents may correct, en its own initiative. obvious mistakes in Chinese characters and symbols in applications for a patent. Where the State Council administrative department responsible for patents makes corrections on its own initiative, the applicants shall be notified. 

Article 52 

When an amendment to the specifications or claims in an application for a patent for an invention or for a utility model are made, a replacement sheet in the prescribed format shall be submitted. unless the amendment involves only the alteration, insertion or deletion of a few words. When an amendment to drawings or photographs in an application for a patent for an exterior design is made. a replacement sheet shall be submitted in accordance with regulations. 

Article 53 

According to the provisions in Article 38 in the Patent Law, the situations where an application for a patent for an invention shall, after the substantive examination, be rejected are as follows: 

(1) where the application does not comply with the provisions of Article 2, Paragraph 1 of these Detailed Rules 

(2) where the application falls within the provisions of Article 5 or Article 25 of the Patent Law, or it does not comply with the provisions of Article 22 of the Patent Law or Paragraph 1 of Article 13, Paragraph 1 of Article 20, and Paragraph 2 of Article 21 of these Detailed Rules, or it cannot obtain a patent right according to the provisions of Article 9 of the Patent Law 

(3) where the application does not comply with the provisions of Paragraph 3 or Paragraph 4 of Article 26. or Paragraph 1 of Article 31 of the Patent Law 

(4) where the amendments made to the application are not in accordance with the provisions in Article 33 of the Patent Law, or divided applications are not in accordance with the provisions of Paragraph 1 of Article 43 of these Detailed Rules 

Article 54 

After the State Council administrative department responsible for patents has issued a notice to grant patent rights, the applicant shall, within two (2) months from the date of receiving the notice, carry out the procedures for registration. Where the applicant completes the registration procedures within the time limit, the State Council administrative department responsible for patents shall grant the patent rights, issue the patent certificate and publish an announcement. 

Where an applicant fails to carry out registration procedures within the specified time limit, he/she shall be deemed to have abandoned his/her right to obtain the patent rights. 

Article 55 

After the announcement of a decision to grant patent rights to a utility model, the patentee of the utility model may request that the State Council administrative department responsible for patents makes a patent retrieval report of the utility model. 

An application must be submitted when a request for a retrieval report of a utility model patent is made. The patent number of the utility model patent must be clearly indicated. Each request shall be limited to one utility model. 

Upon receiving a request for a patent retrieval report of a utility model, the State Council administrative department responsible for patents shall undertake an examination. Where the request is found not to be in accordance with regulations or requirements, the parties lodging the request shall be notified to provide supplementary materials or make corrections within a specified time limit. 

Article 56 

Where a request for a patent retrieval of a utility model is proven to be in accordance with relevant regulations after examination, the State Council administrative department responsible for patents shall produce a report about the patent retrieval of a utility model in a timely fashion. 

Where after retrieval, if the State Council administrative department responsible for patents considers that the patent of the utility model concerned is not in accordance with the provisions of Article 22 of the Patent Law regarding its novelty or creativeness, it shall cite the corresponding documents in its explanations, and attach photocopies of the cited corresponding documents. 

Article 57 

Any mistakes in the patent announcements or patent documents that have been issued shall be corrected as soon as they are detected by the State Council administrative department responsible for patents, and a public announcement shall be made regarding the corrections. 

CHAPTER 4 

Review of Applications for Patents and Invalidity Declarations of Patent Rights 

Article 58 

The Patent Review Board shall consist of experienced technical experts and legal experts designated by the State Council administrative department responsible for patents. The responsible person of the State Council administrative department responsible for patents shall be the Director of the Board. 

Article 59 

Where a party requests the Patent Review Board to make a review in accordance with the provisions of Article 41 of the Patent Law, the party concerned shall submit an application for review and state the reasons for the review; where necessary, it shall also attach relevant evidence. 

Where the application for review does not comply with the prescribed format, the party making the application shall rectify it within the time limit specified by the Patent Review Board. Where the rectification is not made within the time limit, the application for review shall be deemed to have not been submitted. 

Article 60 

When an applicant requests a review, or when the applicant responds to a review notification made by the Patent Review Board, the applicant may amend the patent application documents, but the amendment shall be limited only to eliminating the defects pointed out in the decision of rejection or in the review notification. 

The amended patent application documents shall be submitted in duplicate. 

Article 61 

The Patent Review Board shall pass on any request for a review that it has received to the original examining body of the State Council administrative department responsible for patents to make an examination. Where the original examining body has approved the review request of the applicant and agreed to cancel the initial decision, the Patent Review Board shall make a corresponding decision and shall notify the applicant of the review request. 

Article 62 

Where the Patent Review Board believes after review that the request does not comply with the provisions of the Patent Law and these Detailed Rules, it shall notify the party that has made the request for review and invite it to submit a response within the specified time limit. If no response is made within the time limit, the request for review shall be deemed to have been withdrawn. Where, after the submission of the response and corrections, the Patent Review Board considers that the request for review still does not comply with the provisions in the Patent Law and these Detailed Rules, the Patent Review Board shall make a decision to maintain the original decision of rejection. 

Where, after review, the Patent Review Board believes that the original decision of rejection does not comply with the provisions of the Patent Law and these Detailed Rules, or the revised patent application documents eliminate the defects pointed out by the decision of rejection, the Patent Review Board shall cancel its original decision of rejection; and the original examination authorities shall continue the process of examination. 

Article 63 

Before the Patent Review Board makes its decision on the request for review, the party that has made the request may withdraw the request for review. 

Where a party making a request for review withdraws the request for review before the Patent Review Board makes its decision, the process of review is terminated. 

Article 64 

According to the provisions of Article 45 in the Patent Law, where there is a request for a declaration of invalidity of a patent or partial invalidity of a patent, the applicant shall submit to the Patent Review Board a request for the declaration for patent invalidity and necessary proof in duplicate. On the basis of all the proof, a request for the declaration of patent invalidity shall explain in detail the reasons for the request for an invalidity declaration, and shall indicate the proof upon which each reason is based. 

The reasons for the request of an invalidity declaration mentioned in the preceding paragraph refer to the situations where inventions and creations which have been granted patents do not comply with the provisions of Article 22, Article 23, Paragraph 3 and Paragraph 4 of Article 26, or Article 33 in the Patent Law, or Article 2, Paragraph 1 of Article 13, Paragraph 1 of Article 20, Paragraph 2 of Article 21 of these Detailed Rules, or where they fall within the provisions of Article 5, and Article 25 of the Patent Law, or where a patent is unable to be obtained according to the provisions of Article 9 of the Patent Law. 

Article 65 

Where a request for a patent invalidity declaration does not comply with the provisions in Article 64 of these Detailed Rules, the Patent Review Board may not accept the request. 

Where, after the Patent Review Board makes a decision regarding a request for an invalidity declaration, another request for an invalidity declaration is submitted with the same reasons and proof, the Patent Review Board may not accept the request. 

Where a request for a patent invalidity declaration is based on the reason that an exterior design which has been granted a patent is in conflict with the legal rights that other parties have acquired prior to the granting of the said patent, but the applicant of the request fails to submit decisions or verdicts which. have taken effect and can prove the conflict of rights, the Patent Review Board may not accept the request. 

Where the request for a patent invalidity declaration does not comply with the prescribed format, the applicant who made the request shall rectify it within the time limit specified by the Patent Review Board. Where the rectification fails to be made within the time limit, the request for an invalidity declaration shall be deemed not to have been submitted. 

Article 66 

After the Patent Review Board accepts a request for an invalidity declaration, the applicant submitting the request may, within one (1) month of the submission of the request for an invalidity declaration, add reasons or supplementary proofs. Where reasons or supplementary proofs are added after the specified time limit, the Patent Review Board shall give no consideration to them. 

Article 67 

The Patent Review Board shall deliver to the patentee the request for the patent invalidity declaration and copies of the relevant documents, and request that the patentee submit a response within a specified time limit. 

The patentee and the applicant of the request for an invalidity declaration shall, within the specified time limit, reply to the notice of the transfer of documents or notice of the examination of the request for an invalidity declaration; where no reply is made within the time limit, the processing of the Patent Review Board shall not be affected. 

Article 68 

In the process of the examination of a request for an invalidity declaration, the patentee of the invention or utility model may make alterations in his/her claims, but the scope of protection of the original patent must not be extended. 

The patentee of an invention or utility model must not make changes to the description of the patent and the attached drawings; the patentee of an exterior design patent must not make changes to the drawings, photographs or brief descriptions 

Article 69 

Upon the basis of the request of the parties concerned or the needs of individual cases, the Patent Review Board may make a decision to conduct an oral examination of the request for an invalidity declaration. 

Where it decides to conduct an oral examination of the request for an invalidity declaration, the Patent Review Board shall issue to the parties concerned notice of the oral examination, which includes the date and venue of the oral examination. The parties concerned shall reply within the time limit specified in the notice. 

Where an applicant submitting a request for an invalidity declaration does not reply to the notice of oral examination issued by the Patent Review Board within the specified time limit, and fails to attend the oral examination, the request for an invalidity declaration shall be deemed to have been withdrawn; where a patentee fails to attend an oral examination, the review may proceed in the patentee's absence. 

Article 70 

In the process of examining a request for an invalidity declaration, the time limit specified by the Patent Review Board must not be extended. 

Article 71 

Before the Patent Review Board makes a decision regarding a request for an invalidity declaration, the applicant of the request for an invalidity declaration may withdraw the request. 

Where an applicant of a request for an invalidity declaration withdraws its request before the Patent Review Board makes a decision, the review process of the request for the invalidity declaration is terminated. 

CHAPTER 5 

Compulsory Licences for Exploitation of Patents 

Article 72 

After three (3) years from the date of granting the patent rights, any unit may, in accordance with the provisions of Article 48 of the Patent Law, request the State Council administrative department responsible for patents to grant a compulsory license. 

Where a request for a compulsory license is made, the applicant shall submit a request for a compulsory license and shall provide the reasons, together with relevant supporting documents that shall be in duplicate. 

The State Council administrative department responsible for patents shall deliver copies of the request for a compulsory license to the patentee. The patentee shall submit a response within the time limit specified by the State Council administrative department responsible for patents. Where the patentee fails to respond within the time limit, this shall have no effect on the State Council administrative department responsible for patents in the making of the decision on the compulsory license. 

The decision of granting a compulsory license made by the State Council administrative department responsible for patents shall limit the implementation of the compulsory license mainly to the needs of the domestic market. Where a compulsory license involves semiconductor technology, the implementation of a compulsory license is restricted to public and non-commercial uses, or to uses that counteract anti-competitive actions, as determined by judicial or administrative procedures. 

Article 73 

Where a request is made, in accordance with the provisions of Article 57 of the Patent Law, for the State Council administrative department responsible for patents to adjudicate the amount of exploitation fees, the applicant shall submit a request for adjudication and provide the evidence that both parties involved are unable to conclude an agreement. The State Council administrative department responsible for patents shall, after receipt of the request, make a ruling within three (3) months and notify the parties accordingly. 

CHAPTER 6 

Bonuses and Rewards to Inventors or Creators of Work-related Invention-Creations 

Article 74 

Within three (3) months of the date of the public announcement of a patent right, any state-owned enterprise or state-run institution having been granted a patent right shall award to the inventors or creators of the work-related invention-creation a sum of money as a prize The prize for an invention patent shall be not less than 2,000 yuan; the prize for a patent for utility model or exterior design shall be not less than 500 yuan. 

Where an invention-creation is completed on the basis of an inventor's or creator's proposal and has been adopted by the unit to which an inventor or a creator belongs, the state-owned enterprise or state-run institution which has been granted the patent right shall award the inventor or creator a generous bonus. 

The prize money awarded to the inventor or creator may be calculated as part of the production cost of an enterprise; a state-run institution may disburse the said prize out of its operating expenses. 

Article 75 

After the invention-creation patent right has been implemented, the state-owned enterprise or state-run institution which has been granted the patent right shall, for the duration of the valid patent period, pay to the inventor or designer an annual sum, as a reward, of no less than 2 per cent of any after tax profits earned as a result of implementing the said invention, or pay to the designer no less than 0.2 per cent of any after tax profits earned from the said exterior design. Alternatively, the unit may, referring to the above ratio, pay a lump sum of money to the inventor or designer as remuneration. 

Article 76 

Where a state-owned enterprise or state-run institution which has been granted a patent right for an invention-creation authorizes other entities or individuals to exploit the said patent, it shall. after taxation, draw no less than 10 per cent from the fees generated by exploitation of the said patent and award it to the inventor or creator as remuneration. 

Article 77 

Other Chinese units may refer to and implement the provisions of this chapter regarding bonuses and awards. 

CHAPTER 7 

Protection of Patent Rights 

Article 78 

The department responsible for patent management in the Patent Law and these Detailed Rules refers to the departments responsible for patent management at the levels of the people's government of provinces, autonomous regions, and centrally administered municipalities, and the department responsible for patent management established by the municipal people's government with districts under its jurisdiction and with the actual capacity to handle a large volume of patent management cases. 

Article 79 

Apart from the provisions of Article 57 in the Patent Law, at the request of the parties concerned, the departments responsible for patent management may provide mediation for the following patent disputes. 

(1) disputes over the ownership of patent application rights and patent rights 

(2) disputes over the qualifications of inventors and designers 

(3) disputes over awards and bonuses to the inventors and creators of work-related invention-creations 

(4) disputes over the use of patents without the payment of adequate fees after the publication of the application for a patent of an invention and before the granting of patent rights 

In respect to the disputes in item (4) listed above, a patentee shall request mediation by the departments responsible for patent management only after being granted patent rights. 

Article 80 

The State Council administrative department responsible for patents shall provide professional guidance to the settlement and mediation of patent disputes conducted by the departments responsible for patent management. 

Article 81 

Where the parties concerned request the settlement or mediation of patent disputes, the settlement or mediation of the disputes shall be put under the jurisdiction of the place where the applicant resides, or the department responsible for patent management in the place where the infringing conduct has taken place. 

Where two (2) or more departments responsible for patent management have jurisdiction over a patent dispute, the parties concerned shall submit requests to one of the departments; where the parties concerned submit requests to two (2) or more departments responsible for patent management the department which receives the request first shall have jurisdiction over the dispute. 

Where the departments responsible for patent management have disputes over jurisdiction, it shall be determined by their common superior department responsible for patent management of the people's government at a higher level. Where there is no common superior department responsible for patent management of the people's government at a higher level, the State Council administrative department responsible for patents shall determine designation of jurisdiction. 

Article 82 

Where, in the process of dispute settlement over patent infringement, an applicant submits a request for an invalidity declaration and the request is accepted by the Patent Review Board, the applicant may request that the department responsible for patent management to suspend the settlement of the disputes. 

Where the department responsible for patent management believes that the reasons for suspension submitted by the applicant are untenable, the department may not suspend the settlement of the disputes. 

Article 83 

Where a patentee makes a patent mark on patent products or on the packaging of the said products in accordance with the provisions of Article 15 of the Patent Law, the mark shall be in accordance with the formats set down by the State Council administrative department responsible for patents. 

Article 84 

The following are conducts of imitation of other persons' patents: 

(1) without permission, placing the patent numbers of other persons on the products or packages of products manufactured or sold 

(2) without permission, using patent numbers of other persons in advertisements or publicity materials, which make people mistake the technology involved for the patent technology of other persons 

(3) without permission, using the patent numbers of other persons in contracts, which make people mistake the technology involved in the contract for the patent technology of other persons 

(4) forging or altering patent certificates, patent documents or patent application documents of other persons 

Article 85 

The following are conducts of passing off non-patent products as patent products. or of passing off non-patent methods as patent methods: 

(1) manufacturing or selling non-patent products with patent marks 

(2) continuing to place patent marks on products manufactured or sold after the patent rights have been declared invalid 

(3) in advertisements or other publicity materials labeling non-patent technology as patent technology 

(4) in contracts labeling non-patent technology as patent technology 

(5) forging or altering patent certificates, patent documents or patent application documents 

Article 86 

Where the parties concerned have disputes over patent application rights or the ownership of patent rights, if they have requested the departments responsible for patent management to settle the disputes, or they have initiated legal proceedings in the people's court, the parties concerned may submit requests to the State Council administrative department responsible for patents to suspend any related procedures. 

Where a request has been submitted to suspend related procedures in accordance with the provisions in the preceding paragraph, the request shall be submitted to the State Council administrative department responsible for patents, together with the attachment of copies of related documents of acceptance issued by the departments responsible for patent management or the people's court. 

After the decisions of settlement made by the departments responsible for patent management or the verdicts made by the people's court take effect, the parties concerned shall go to the State Council administrative department responsible for patents for the resumption of related procedures. Where, within one (1) year from the date of request for suspension, disputes regarding patent application rights or the ownership of patent rights fail to be settled, and related procedures still need to be suspended, the party submitting the request shall request an extension of the suspension within the specified time limit. Where no request for extension is submitted within the time limit, the State Council administrative department responsible for patents shall resume the related procedures on its own initiative. 

Article 87 

If, in the hearing of a civil action a people's court rules to take preservation measures for patent rights, the State Council administrative department responsible for patents shall assist the implementation of the rule and shall Suspend the related procedures of the patent rights under preservation. After the expiry of the preservation period, if the people's court does not rule to continue the preservation measures, the State Council administrative department responsible for patents shall resume the related procedures on its own initiative. 

CHAPTER 8 

Patent Registration and Patent Gazette 

Article 88 

The State Council administrative department responsible for patents shall maintain a patent register system in which the following matters relating to patent applications and patent rights shall be recorded: 

(1) grants of patent rights 

(2) transfer of patent application rights and patent rights 

(3) pledges, preservation and removal of patent rights 

(4) records of contracts of permission for patent exploitation 

(5) invalidity declarations of patent rights 

(6) termination of patent rights 

(7) resumption of patent rights 

(8) compulsory licenses for patent exploitation 

(9) changes in the names or titles, nationality or addresses of patentees 

Article 89 

The State Council administrative department responsible for patents shall publish the Patent Gazette at regular intervals, publishing or announcing the following: 

(1) recorded matters contained in the applications for patents 

(2) abstracts of the specifications of inventions or utility models, drawings or photographs of exterior designs and their captions 

(3) requests for substantive examinations of applications for patents for inventions and any decisions made by the State Council administrative department responsible for patents to proceed on its own initiative to conduct substantive examinations of applications for patents for inventions 

(4) declassification of the confidentiality of patents 

(5) rejections, withdrawals or deemed withdrawals of applications for patents after the patents have been issued 

(6) grants of patent rights 

(7) invalidity declarations of patent rights 

(8) termination of patent rights 

(9) transfers of patent application rights or patent rights 

(10) records of contracts of permission for patent exploitation 

(11) pledges, preservation and removal of patent rights 

(12) grants of compulsory licenses for exploitation of patents 

(13) resumption of patent application rights or patent rights 

(14) changes in the names or titles or addresses of patentees 

(15) notifications to applicants whose addresses are not known 

(16) corrections made by the State Council administrative authorities responsible for patents 

(17) other related matters. The specifications, the drawings and the claims for inventions or utility models shall be separately published in full 

CHAPTER 9 

Fees 

Article 90 

The following fees shall be paid when applications for patents are submitted or other procedures are undertaken with the State Council administrative department responsible for patents: 

(1)application fees, additional fees for the application, printing fees for publication 

(2)fees for substantive examinations of applications for invention patents, review fees 

(3)patent registration fees, printing fees for public announcements, application maintenance fees, annual fees 

(4)fees for changes in recorded matters, fees for requests for priority claims, fees for requests for rights resumption, fees for requests for the extension of deadlines, fees for patent retrieval reports of utility models 

(5)fees for requests for invalidity declarations, fees for requests for suspension of procedures, fees for requests for compulsory licenses, fees for requests for the adjudication of exploitation fees of compulsory licenses 

The actual amount of the fees listed above shall be stipulated jointly by the State Council department responsible for price control and the State Council administrative department responsible for patents. 

Article 91 

Fees stipulated in the Patent Law and in these Detailed Rules may be paid directly to the State Council administrative department responsible for patents or may also be paid through bank or postal remittances, or by other methods stipulated by the State Council administrative department responsible for patents. 

Where fees are paid through bank or postal remittances to the State Council administrative department responsible for patents, the correct application number or the patent number, and the name of the fee shall be indicated on the money order. Where fees are not paid in accordance with the provisions in this paragraph, the payment procedures are deemed not to have been fulfilled. 

Where fees are paid directly to the State Council administrative department responsible for patents the date on which the fees are paid shall be the date of payment. Where fees are paid through postal remittance the date on the postmark shall be the date of payment. Where fees are paid through bank remittance, the date on which the transfer of such fees is ordered shall be the date of payment. However, where there are more than fifteen (15) days between the date on which a transfer is ordered and the date that the State Council administrative department responsible for patents receives the payment, the date that the State Council administrative department responsible for patents receives the payment shall be the date of payment unless the post office or bank issues proof. 

Where patent fees are overpaid, duplicated or incorrectly paid, the party concerned may request a refund from the State Council administrative department responsible for patents within one (1) year from the date on which such fees were paid. 

Article 92 

The applicant shall, after receiving notice of the acceptance of an application, pay the application fee, printing fee for a public announcement and necessary additional fees within two (2) months from the date of application. Where the fees are not paid or the fees paid within the time limit are insufficient, the application shall be deemed to have been withdrawn. 

Where the applicant for a patent requests a priority claim, the fee for the requesting of the priority claim shall be paid at the same time as the application fee. If the fee is not paid or the fee paid within the time limit is insufficient, the priority claim shall be deemed not to have been requested. 

Article 93 

Where the party concerned requests a substantive examination, resumption of a patent right, review or cancellation of the patent right, the fee shall be paid within the relevant time limit stipulated in the Patent Law and these Detailed Rules. Where the fees are not paid or the fees paid within the time limit are insufficient, the request shall be deemed not to have been submitted. 

Article 94 

Where an applicant for a patent for an invention has not been granted a patent right within two (2) years from the date of application, the applicant shall pay a fee for the maintenance of the application from the third year. 

Article 95 

The patent registration fees, printing fees for a public announcement and the annual fees for the current year of the granting of the patent rights shall be paid by applicants when Carrying out the procedures for registration. Applicants for invention patents shall pay the application maintenance fees in a lump sum for each year, excluding the year of the granting of the patent rights. Where the fees are not paid within the time limit, the registration procedures shall be deemed not to have been carried out. The subsequent annual fees shall be paid in advance within the month prior to the end of the preceding year. 

Article 96 

Where the annual fees for the years after the patent rights have been granted are not paid in due time by a patentee, or the fees paid are insufficient, the State Council administrative department responsible for patents shall notify the patentee to make up the deficiency within six (6) months from the expiration of the time limit within which the annual fees were to be paid, and to pay a surcharge at the same time. The amount of the surcharge shall be calculated to be an extra five (5) per cent of the current annual fees for each month after the time limit of payment has expired. Where the fees are not paid within the time limit, the patent rights shall be deemed to have lapsed from the expiration of the time limit within which the maintenance fees or the annual fees were to be paid. 

Article 97 

Fees for changes of recorded matters, fees for patent retrieval reports of utility models, fees for requests for suspension of procedures, fees for requests for compulsory licenses, fees for requests of adjudication on the exploitation fees for compulsory licenses or fees for requests for invalidity declarations shall be paid in accordance with the regulations within one (1) month from the date of submitting the request Fees for requests for extensions of time limits shall be paid before the date of expiration of the corresponding time limit Where the fees are not paid or the fees paid within the time limit are insufficient, the requests shall be deemed not to have been submitted. 

Article 98 

Where applicants or patentees have difficulty in paying the various fees stipulated in these Detailed Rules, they may submit a request, in accordance with the regulations, to the State Council administrative department responsible for patents, asking for a reduction or postponement of payment. The measures for the reduction or postponement of the payment shall be stipulated jointly by the State Council administrative department responsible for patents, the State Council department of finance, and me State Council department responsible for price control. 

CHAPTER 10 

Special Regulations for International Applications 

Article 99 

In accordance with the provisions of Article 20 in the Patent Law. the State Council administrative department responsible for patents accepts international patent applications that are in accordance with the Patent Co-operation Treaty. 

The provisions in this chapter are applicable to the conditions and procedures for international patent applications when they enter the Chinese national procedures, if such applications are submitted in accordance with the Patent Co-operation Treaty and where the applications are designated to be processed in China (hereinafter shortened as international application). Where there is no regulation stipulated in this chapter, the relevant regulations in the Patent Law and other chapters in these Detailed Rules shall apply. 

Article 100 

International applications whose international application dates have been determined .n accordance with the Patent Co-operation Treaty and where the applications are designated to be processed n China, shall be deemed to be patent applications submitted to the State Council administrative department responsible for patents. The said international application dates are deemed to be the application dates mentioned in Article 28 in the Patent Law. 

If, at the international stage, an international application, or the designation of China in an international application, is withdrawn or deemed to have been withdrawn, the effects of the said international application inside China are terminated. 

Article 101 

An applicant of an international application shall, within twenty (20) months from the date of toe priority claim mentioned in Article 2 in the Patent Co-operation Treaty (hereinafter referred to as the pr priority date), go to the State Council administrative department responsible for. patents to go through the following procedures for international applications to enter into the Chinese national procedures. Where an international application chooses China within nineteen (19) months from the priority date and the said choice continues to be valid, an applicant of an international application shall, within thirty ~30) months from the priority date, go to the State Council administrative department responsible for patents to go through the following procedures for an international application to enter into the Chinese national procedures: 

(1) submit in written form a declaration that the international application enters into the Chinese national procedures. The declaration shall indicate the international application number, and shall indicate in the Chinese language the type of patent applied for, the name of the invention-creation, the name or title of the applicant, address of the applicant and the name of the inventor. The above-mentioned contents shall be the same as in the records of the International Bureau 

(2) pay the application fees, additional application fees and printing fees for publication in accordance with Paragraph 1 of Article 9C in these Detailed Rules 

(3) where an international application is submitted in languages other than Chinese, a Chinese language translation of the text and abstract of the original description, claims and attached illustrations shall be submitted; where an international application is submitted in the Chinese language, a copy of the abstract of the internationally published documents shall be submitted 

(4) where illustrations are attached to the international application, copies of the said illustrations shall be submitted. Where the international application is submitted in the Chinese language, internationally published illustrations of the abstract shall be submitted 

Where, within the time limits set in the preceding article, an applicant fails to go through the formalities to enter into the Chinese national procedures, after paying fees for an extension of time, the applicant may go through the formalities before the expiration of the corresponding time limits of 22 months or 32 months from the date of the priority 

Article 102 

Where an applicant fails to go through the formalities to enter into the Chinese national procedures within the time limits set out in Paragraph 2 of Article 101 in these Detailed Rules, or the application involves one of the following circumstances by the expiration of the said time limit, the effects of the international application in China are terminated: 

(1) where the international application number is not indicated in the declaration for entering into the Chinese national procedures 

(2) where the application fees and printing fees for publication set out in Paragraph 1 of Article 90 in these Detailed Rules, and the fees for extension of time limits set out in Paragraph 2 of Article 101 in these Detailed Rules are not paid 

(3) where an international application is submitted in a language other than Chinese but Chinese translations of the description and claims of the initial international application are not submitted 

Where the effects of an international application in China have been terminated, the provisions in Paragraph 2 of Article 7 in these Detailed Rules do not apply. 

Article 103 

Where one of the following situations applies with regard to an application going through the formalities to enter into the Chinese national procedures, the State Council administrative department responsible for patents shall notify the applicant to provide a supplement or corrections within a specified time limit: 

(1) where the Chinese translation of the abstract or copies of the abstract are not submitted 

(2) where copies of the attached illustrations or copies of the attached illustrations of the abstract are not submitted 

(3) where in the declaration for entering into the Chinese national procedures, an applicant fails to indicate in the Chinese language the name of the invention-creation, or name or title of the applicant, or the address of the applicant, or name of the inventor 

(4) where the contents or format of the declaration for entering into the Chinese national procedures do not comply with regulations 

Where an applicant fails to provide supplements or corrections within the time limit, the application is deemed to have been withdrawn. 

Article 104 

Where alterations have been made at the international stage to an international application, and where the applicant requests that an examination shall be based on the revised application documents, the applicant shall submit Chinese translations of the alterations before the preparation work of national publication is completed by the State Council administrative department responsible for patents. Where the Chinese translations are not submitted within the above-mentioned period, the State Council administrative department responsible for patents shall not take into consideration the alterations made by an applicant at international stage. 

Article 105 

While going through the formalities to enter into the Chinese national procedures, an applicant shall also meet the following requirements: 

(1) where an inventor is not indicated in an international application, the name of the inventor shall be indicated in the declaration for entering into the Chinese national procedures 

(2) where the formalities for a change of applicants have been gone through with the International Bureau at the international stage evidence to prove that the applicant has the application rights after the change shall be submitted 

(3) where an applicant and the applicant in the former application which serves as the basis for the priority claim are not the same person, or an applicant changes name after submitting the former application, the evidence to prove that the applicant has the priority claim shall be submitted if necessary 

(4) where one of the situations listed in Item 1 or Item 2 of Article 24 in the Patent Law applies to an invention-creation involved in an international application, and where relevant declarations have been made when submitting the international application, statements shall be made in the declarations for entering into the Chinese national procedures, and the applicant shall, within two (2) months after going through the formalities of entering into the Chinese national procedures, submit the relevant certificates required in Paragraph 2 of Article 31 in these Detailed Rules 

Where an applicant fails to meet the requirements set out in Item 1, Item 2, or item 3 of the preceding paragraph, the State Council administrative department responsible for patents shall notify the applicant to provide supplements or corrections within a specified time limit. Where supplements or corrections are not provided in accordance with the contents of Item 1 or Item 2 within the specified time limit, the said application is deemed to have been withdrawn. Where supplements or corrections are not provided in accordance with the contents of Item 3, the said request for priority claim is deemed not to have been submitted. 

Where an applicant fails to meet the requirements in Item 4 of Paragraph 1 of this article, the provisions in Article 24 in the Patent Law are not applicable to the application 

Article 106 

Where an applicant makes statements about the deposit of samples of biological materials in accordance with the provisions of the Patent Co-operation Treaty, it is deemed that the applicant has met the requirements in Item 3 of Article 25 of the Patent Law. In the declaration for entering into the Chinese national procedures, the applicant shall indicate the document detailing the record of the deposit of the samples of biological material and the specific page of the record in the said document. 

Where an applicant has recorded, in the initial submission of an international application, the deposit of samples of biological materials, but has failed to indicate these in the declaration for entering into the Chinese national procedures, the applicant shall provide a supplement with this information within four (4) months from the date of going through the formalities to enter into the Chinese national procedures. Where no supplement with this information is made within the time limit, the said biological material is deemed not to have been deposited. 

Where within four (4) months from the date of going through the formalities to enter into the Chinese national procedures, an applicant has submitted a deposit certificate and a certificate of living samples of biological materials to the State Council administrative department responsible for patents, it is deemed that the submission is made within the time limits set out in Item 1 of Article 25 of these Detailed Rules. 

Article 107 

Where an applicant requests one (1) or more priority claims at international stage and where the request continues to be valid when entering into the Chinese national procedures, it is deemed that a written declaration has been submitted in accordance with the provisions of Article 30 in the Patent Law. 

Where in the written declaration of a priority claim submitted at international stage, there are errors in the wording, or where the application number of the former application is not provided, the applicant shall request corrections or provide the application numbers of the former applications when going through the formalities to enter into the Chinese national procedures. Where an applicant requests corrections, a fee for the request for the correction of the priority claims shall be paid. 

Where at international stage, an applicant has submitted copies of the former application documents in accordance with the Patent Co-operation Treaty, the applicant does not need to submit copies of the former application documents to the State Council administrative department responsible for patents when going through the formalities for entering into the Chinese national procedures. Where at international stage, an applicant did not submit copies of the former application documents, if it is deemed necessary the State Council administrative department responsible for patents may notify the applicant to make a supplementary submission within a specified time limit. Where an applicant fails to make a supplementary submission within the time limit, the applicant's request for the priority claims is deemed not to have been submitted. 

Where at international stage a request for the priority claim is deemed not to have been submitted, and the said information is published by the International Bureau, but where the applicant has justified reasons, the applicant may submit a request for the resumption of the request for the priority claim to the State Council administrative department responsible for patents when going through the formalities for entering into the Chinese national procedures. 

Article 108 

Where, before the expiration of twenty (20) months from the priority claim date, there is a request submitted to the State Council administrative. department responsible for patents for processing and examining international applications in advance, apart from going through the formalities for entering into the Chinese national procedures, the applicant shall also submit a request in accordance with Paragraph 2 of Article 23 in the Patent Co-operation Treaty. Where the International Bureau has not yet delivered an international application to the State Council administrative department responsible for patents, the applicant shall submit copies of the confirmed international application. 

Article 109 

For an international application for the patent rights of a utility model, the applicant may submit a request for a correction of the description, attached drawings and claims to the State Council administrative department responsible for patents within one (1) month from the date of going through the formalities for entering into the Chinese national procedures. 

The provisions in Paragraph 1 of Article 51 of these Detailed Rules are applicable to international applications for the patent rights of inventions. 

Article 110 

Where an applicant finds that there are errors in the Chinese translations of the submitted specifications, claims, or text in the attached drawings, the applicant may request the correction of the errors in line with the original international application documents within the time limit specified as follows: 

(1) before the State Council administrative department responsible for patents completes the preparation work for national publication 

(2) within three (3) months from the date of receipt of the notice issued by the State Council administrative department responsible for patents advising that the application for patent rights has entered into the stage of substantive examination 

Where an applicant is to make corrections to errors in translation, the applicant shall submit a written request and the corrected pages of the translation, and pay fees for the correction of the translation as regulated. 

Where an applicant is to make corrections to the translations following the requirements in the notice issued by the State Council administrative department responsible for patents, the applicant shall go through the formalities stipulated in the provisions in Paragraph 2 of this Article within the specified time limit. Where the stipulated formalities are not completed within the specified time limit, the application is deemed to have been withdrawn. 

Article 111 

Where the State Council administrative department responsible for patents finds, after an initial examination, that an international application for patent rights for an invention complies with the relevant provisions of the Patent Law and these Detailed Rules, it shall make the application public in the Patent Gazette. Where an international application is submitted in a language other than Chinese, the Chinese translation of the application documents shall be made public. 

Where an international application for the patent rights for an invention is published internationally in the Chinese language by the International Bureau, the provisions in Article 13 of the Patent Law are applicable from the date of the international publication. Where the international bureau produces international publications in languages other than Chinese, the provisions in Article 13 of the Patent Law shall be applicable from the date of the publication made by the State Council administrative department responsible for patents. 

For an international application, publication mentioned in Article 21 and Article 22 of the Patent Law refers to the publication stipulated in Paragraph 1 of this Article. 

Article 112 

Where an international application includes two (2) or more inventions or utility models, after going through the formalities for entering into the Chinese national procedures, the applicant may request a divided application in accordance with the provisions in Paragraph 1 of Article 42 in these Detailed Rules. 

Where at the international stage, the International Searching Authority or the International Preliminary Examination Authority finds that an international application does not comply with the requirements of unity of invention stipulated in the Patent Co-operation Treaty, and where the applicant fails to pay additional fees in accordance with regulations, which results in that part of the international application failing to be checked by the international search, or failing to pass an initial international examination, and when entering into the Chinese national procedures, the applicant requests that the above-mentioned part shall be the basis of an examination, if the State Council administrative department responsible for patents considers that the judgement with regard to unity of invention made by the International Searching Authority or by the International Preliminary Examination Authority was correct, the State Council administrative department responsible for patents shall notify the applicant to pay the fee for restoration of unity of invention within a specified time limit. Where fees are not paid or not paid in full within the specified time limit,. the part in the international application that fails to undergo a search or preliminary international examination is deemed to have been withdrawn. 

Article 113 

Where an applicant submits documents and pays fees in accordance with the provisions in Article 101 of these Detailed Rules, the submission date shall be the date that the State Council administrative department responsible for patents receives the documents, and the payment date the date when the payment is received. 

Where the submitted documents are delayed because of the postal service, and if the applicant can prove, within one (1) month from the date when the delay is detected, that the said documents were posted five (.5) days before the expiration of the time limit specified in Article 101 of these Detailed Rules, the said documents are deemed to have been received within the time limit. However, the time that the applicant provides proof must not be later than six (6) months after the lapse of the time limit specified in Article 101 of these Detailed Rules. 

Applicants may submit documents by facsimile to the State Council administrative department responsible for patents in accordance with the provisions of Article 101 of these Detailed Rules. Where an applicant delivers documents by facsimile the date of submission shall be the date that the State Council administrative department responsible for patents receives the facsimile documents. The applicant shall submit to the State Council administrative department responsible for patents the original documents of the facsimile documents within fourteen (14) days from the date of sending the facsimile. Where the original documents are not submitted within the specified time limit, the said documents are deemed not to have been submitted. 

Article 114 

Where an international applicant requests priority claim, the applicant shall pay fees for the request for priority claim when going through the formalities for entering into the Chinese national procedures. Where the fees are not paid or are not fully paid, the State Council administrative department responsible for patents shall notify the applicant to make the payment within a specified time limit. Where the fees are not paid or not fully paid within the specified time limit, it is deemed that the request for the said priority claim has not been submitted. 

Article 115 

Where at the international stage, an international applicant is refused by related international authorities to be issued the date of international submission or the international application is declared to be deemed to have been withdrawn, the applicant, within two (2) months from the date of receiving the notice, may request that the International Bureau transfer copies of any documents in the file of the international application to the State Council administrative department responsible for patents, with whom the applicant shall go through the formalities as stipulated in Article 101 of these Detailed Rules within toe said time limit. Upon receiving the documents delivered by the International Bureau, the State Council administrative department responsible for patents shall review them to determine if the decision made by the international authorities is correct. 

Article 116 

For patent rights granted on the basis of an international application, if the scope of protection determined in accordance with the provisions in Article 56 of the Patent Law exceeds the scope expressed in the original international application because of translation errors, the scope of protection shall be the one delimited in the original application. If the scope of protection is less than that expressed in the original international application, the scope of protection shall be the one determined when the patent rights are granted. 

CHAPTER 11 

Supplementary Provisions 

Article 117 

With the consent of the State Council administrative department responsible for patents, anyone may inspect or copy the files of published or announced applications for patents, or the Patent Register Book. Anyone may request the State Council administrative department responsible for patents to provide a copy of the Patent Register Book. 

The files of patent applications deemed to have been withdrawn or rejected, or withdrawn on the initiative of the applicant, shall not be kept after two (2) years from the date on which the patent application becomes invalid. 

The files of patent applications that have been abandoned, declared totally invalid or terminated shall not be kept after three (3) years from the date on which the patent becomes invalid 

Article 118 

To submit application documents to or go through formalities with the State Council administrative department responsible for patents, uniform formatting prescribed by the State Council administrative department responsible for patents must be used. The signatures or seals of the applicants, patentees, or other interested parties or their representatives must be provided. If the party concerned appoints a patent agency, it shall use the seal of the patent agency. 

Any request to change the name of an inventor, name or title, nationality or address of an applicant or patentee, the name and address of the patent agency or the name of the agent shall go to the State Council administrative department responsible for patents to have the formalities for changing recorded items completed, and materials to support the reasons for the change shall be provided. 

Article 119 

Where documents regarding applications for patent rights are sent to the State Council administrative department responsible for patents by post, they must be sent by registered mail, and they shall not be sent by parcel post. 

Except for a first submission, when submitting various documents to the State Council administrative department responsible for patents or completing various procedures with the State Council administrative department responsible for patents, the number of the application or patent, the name or title of an invention-creation and the name or title of the applicant or patentee shall be indicated. 

Each letter shall only contain documents concerning the same application. 

Article 120 

Any sheets Constituting the patent application shall be typed or printed. All the characters shall be in black and neat and clear, and they shall be free from any alterations. Any attached drawings shall be made in black ink with the aid of drawing instruments. All the lines in the drawings shall be of the same thickness, clear, and free from any alterations. 

Patent requests, specifications, claims for patent rights, drawings and abstracts shall be separately numbered in consecutive Arabic numerals. 

The written part of the application documents shall be written horizontally. Only one side of the paper shall be used. 

Article 121 

Based upon the Patent Law and these Detailed Rules, the State Council administrative department responsible for patents shall formulate the Guidance for Patent Examination. 

Article 122 

These Detailed Rules shall take effect from 1 July 2001. The Detailed Implementation Rules of the Patent Law of the People's Republic of China approved and amended on 12 December 1992 by the State Council and promulgated on 21 December 1992 by the Patent Office of China shall be annulled simultaneously. 
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