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Disclaimer
The Company shall not accept any responsibilities for any loss or damage arising from
the use of the information within this booklet. Materials in the booklet are distributed

without responsibility on the part of the Company for the loss occasioned by any person
acting or refraining from acting as a result of any views expressed therein. PRC TAX SERVICES
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PRC Tax Case of International Assignment

L J

REBAFAIRKE—WVERATIZ EBIHFIFE  ZATIR
EEANR  ARNFLZHENERTFREDE - ZATR
KFEFITSRIBIEAEAE AT HXHBSHE -

[1] &F# - Xk - RE - MEXFBHTETLERWR?
[2] Z R THIZET L5 HH ?
[3] FERLFEFETLRH?

[1] (a) REFEFBHSZOINE - ZATNEBLARITT
HHEE - MAIZEFBAN - REPENMAMEHER
EEEFAE - ZRATEFERNBITHHER @ tBRIZ
HEARENH o B —WAETBMAMBEAD - RIEFNE
ABZHE ZATEARERRAEMEATERERE
FERBSER - tRZEEMERBNREE - BAIZA
ITHAZEERE REXERIFHIAEETEZEHRSE
R et BEXEHPHREH -

[1] (b) ZA TRINZXENMEANHSIER - RIEXE
5mEAEENTOARBDE » NAREERE RN
& IR TRERZHF  RERAFFRTERS
HiF - Eit - REIDFHW D ERMEARBRPBRSZBITE
B EREN -

A v ] R Y
A Bt 55 ) j
Issues of
International Taxation
in China Business

A Hong Kong company wants to assign an employee to
work as the general manager in its subsidiary in China under
a 3-year secondment contract. The employee is a US national.
He owns a house in Canada. His wife and children are all
working and living in Canada. The employee and the Hong
Kong Company have to find out the following tax implication
before signing the contract for the cross-border assignment:

[1] What taxing rights the following jurisdictions
should exercise: Hong Kong, Mainland China, US
and Canada?

[2] Where he should pay the taxes?

[3] What should the HK Company do?

[1] (a) Under the Hong Kong tax rules, the employee is
liable to salaries tax because of the legal relation created
between the Hong Kong Company and the employee under
the employment contract. The employee is liable to tax
regardless of where he exercises his employment and where
he gets paid. Under the tax law in China, the employee is
liable to income tax because he exercises his employment
in Mainland China. The income is taxable irrespective of
where he receives the payment. The same income is subject
to tax under different source rules in Hong Kong and China
respectively. He will also have tax liabilities in the US and
Canada that exercise a claim to the income under their
residence rules. Under the tax laws in the US, the employee
is subject to tax on worldwide income since he is a US
national. Under the tax laws in Canada, the employee is
also subject to tax on worldwide income because he has
family ties with Canada. Accordingly, the employee is a tax
resident for both countries.

[1] (b) The employee is a tax resident for both the US and
Canada. His tax status shall be determined by considering
the following the factors in the tax treaty concluded between
the US and Canada, in descending order. Since the employee
has a permanent home in Canada, he is deemed to be the
resident of Canada. In addition, the employee also has his
center of vital interests in Canada because his wife and
children live in the country. Nationality only ranks third and
that will not count in accordance with the rules in the tax
treaty between the two countries.
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[2] BT ZATHAPETE - BNIZEFERR - REE
BRSEEBINE - ZRATALREHRREER - NRMEE
BRHSUT RN :

(a) AR TAER A T AT LS BFH AN T HRK

(b) EFLSE B TSR IR R C LB RN TR A
# - BATZAIBRBTNEANRSER  HEERFEIMNK
AR BATEMEARE N IREHER (Tax credit) ©

[3] REFESHEER B RNEMER ZHESFNOMNE -
fisd & — A EAKE R TS —HREF SN EEER+
“NAHIEEE T183X - R HINAES —FRLT
FHEIN  BUFEERBATES —HHNAEHR - AT
BEHSHPENAEH BEQANEZZHZATHEES
HENNF LRGNNSR - B U LRH - FBAA
BRTBHIANBEER 22 THEMNE BN E
B NS - B - ANPENTESREKFLEEBEMB
ELFEEBS  HBELAEHRMESIOSHSMELTETE
FHARSATRAGHFZE

[2] The second question is where the employee should pay
the tax. The employee should pay income tax in China
because he exercises the employment in China. The
employee will get tax exemption in Hong Kong if the following
conditions are met:

(a) he incurs liabilities for income tax elsewhere outside Hong
Kong and tax is paid accordingly;

(b) he can produce the tax payment certificate to the Hong
Kong Inland Revenue Department to substantiate his
exemption claim. Since the employee is a tax resident of
Canada, he is entitled to a tax credit on tax already paid in
China when he reports his income to the tax authority in
Canada. Tax credits are used to relieve the resident taxpayer
from double taxation.

[3] Where the employee who works for the Hong Kong
company stays in China for a period or periods aggregating
more than 183 days in any 12-month period, the Hong Kong
company is considered to have a permanent establishment
in China, and it will be subject to tax on PRC-source income
in accordance with the double tax arrangement made between
HK and China. In order that the Hong Kong Company should
avoid the exposure to PRC corporate income tax liabilities,
the employee should enter employment contract with the
PRC subsidiary directly. The employee can continue its
employment with the Hong Kong Company after completing
the assignment in China. This option can eliminate the
employee's Hong Kong salaries tax liabilities as well. But
the level of social security in China is very low but the effective
tax rate in China is very high, as compared with that in Hong
Kong. A proper balance has to be struck between the tax
burden and attractiveness in designing the remuneration
package for the assignment in China.
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PRC Tax Issues for Non-residents
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8 : fRi%— EENA DL X RAEAR00T (TER
SCE) A—HEEAT < FEH - BUBNITERAMT
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EWFH 100x5% =5
FriS8# : (100%) x 10% =10 ;
BREg=ELFH+AEH =5+10=15

' E=RNOT -
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B RT%HRAR -
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EE—:
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BEE—-
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Royalty Payment (Case 1)

Suppose that a wholly foreign owned enterprise pays a
royalty of 100 (exchange rate is not considered) to a US
Company. The income tax and business tax are computed
in the following way (the income tax and business tax rates
are 10% and 5% respectively) :

Business tax : 100 x 5% =5
Income tax : (100*) x 10% =10 :
Total tax = business tax + income tax=5+10=15

A : The answers are set out below.

[1] The old income tax rules allow the deduction of business
tax. That is, 100 - 5 = 95.

[2] Under the tax treaty signed between the two governments,
the US company is liable to a 10% income tax on the royalty.
Note that if the recipient is a Hong Kong resident company,
it can enjoy a 7% concessionary rate on the royalty it received
from the PRC company.

[3] The tax law says that the resident company or individual
shall be the tax withholding agent who has the obligation
to make payment to the payee situated outside China.

[4] The applicable exchange rate is the middle rate between
the buying and selling rates as announced by the People’s
Bank of China on the day the remittance is made.

Rental Income (Case 2)

A resident leaseholder pays a rental of 100 (excluding
exchange rate issues) to the landlord situated outside China.
The income tax and business tax are computed in the
following way (the income tax rate and business tax rate are
10% and 5% respectively).

Answer one :

Business tax: 100 x 5% =5

Income tax: (100*) x 10% = 10 ; The old tax rules allow the
deduction of business tax from the gross income.

Total tax = business tax + income tax=5+ 10 =15

Answer two :

If the landlord does not carry on any business in China, and
he appoints an independent agent to act for it, then the 10%
income tax applies. If the landlord has set up an office in
China, the activities will constitute a permanent establishment,
and the rental is considered to be business profits. It shall
pay income tax at 25%, which is computed with reference
to the difference between the gross rental income and the
deductible expenses.
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Dividend and Bonus Issue (Case 3)

Q : We have used a BVI company to invest in a wholly
foreign owned enterprise in China. What impact of the new
PRC corporate income tax law will have on this company
structure?

A: BVl is not a sovereign state, and therefore it cannot sign
tax treaty with China. As from 1st January 2008, the PRC
tax authority will impose a 10% income tax on the dividends
that is payable by the WFOE to the BVI company. The
WFOE has the legal obligation to withhold the income tax.

Q: Is there any tax concession that the BVI Company can
enjoy?

A: Where the conditions below are satisfied, the BVI company
can enjoy the reduction in the tax rate from 10% to 5%: it
carries on business in Hong Kong with a business registration
certificate; and it has obtained from the Hong Kong tax
authority a "Certificate of Tax Resident Status in the Hong
Kong Special Administrative Region". To be noted is that
the Hong Kong tax authority will not issue the certification
before it has received a "request for the issue of certification
for tax resident status" from the tax authority in the city or
district where the WFOE is located.

Service Income (Case 4)

Q: A Sino-foreign equity joint venture enterprise set up in
Shenzhen and has a property development project in
Shanghai. The JV enterprise pays a design fee of RMB10
million to a non-resident architectural design firm. Where
should the non-resident declare the income tax? How the
tax liabilities are determined?

A : The answers are set out below.

[1] The non-resident design firm should apply for a temporary
tax registration in Shanghai where the property development
project is located. The domestic property development
company should apply for a "tax registration as withholding
agent". According to the PRC tax rules, the resident payer
shall assume the legal obligation to withhold and pay the
income tax for the non-resident recipient.

[2] If the conditions for tax exemption in the tax treaty are
met, the non-resident design firm can apply for tax exemption.
If the non-resident is liable for income tax, it shall submit a
quarterly return and pay tax accordingly. It is also required
to submit a yearly return to finalize its tax liabilities (top up
any deficit and pay additional tax). The tax clearance is
required after the completion of the construction project.

[3] A non-resident company that assigns employees to work
in China for a period over 183 days in a year, it will be
considered to have had a permanent establishment in China
and therefore liable to PRC corporate income tax.

[4] Where the employees of the non-resident company stays
in China over 183 days in any consecutive 12-month period,
it can apply for tax exemption according to the relevant
provisions in the bilateral tax treaties.
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' E=NOT -

M 2 EREERTETERBEREVANIEERDD ;
ZINEMIZFKIF T REB N PAEAH - TTRRNH -
BB A (MEADL) I USHHA - SABE
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[2] B LSS - BB (GB) - ENFEBE0.05% °
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I8 : SNERA & AL N B P T A BEALE 2
EERNT -

[1] FBEANEERHRLIEWA BFPRERBHAE AR
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[2] EbaAF X5 - BlbFi5% @ b8 {EH (E{EE30%
Z60%) + ENEHI0.05% ©

[3] BXLBIBEHRMIUTELZE  FEUT LS :

http://www.china-tax.net/pub/China_Tax_on_disposal_landed_properties.pdf

Disposal of Equity Interest (Case 5)

Q : A foreign investor wants to sell its 40% equity interest
in a JV company situated in Shanghai to a state owned
enterprise located in Guangzhou. At which city should the
foreign investor pay the income tax? How is the tax amount
computed?

A : The answers are set out below.

[1] The foreign investor is a non-resident enterprise without
a permanent establishment in China. The foreign investor
shall be liable to tax on PRC-source income, which is withheld
at source. That is, the payer (the State Owned Enterprise
in Guangzhou) shall withhold the income tax. The amount
of taxable income shall be computed as follows: the gross
amount of sales proceeds after deducting the cost of equity
investment. The amount of tax payable shall be: taxable
income x 10%.

[2] Other tax obligations: business tax (nil) and stamp tax
at 0.05% on the gross amount.

Disposal of Landed Property (Case 6)

Q : What tax rules are in place for the disposal of landed
properties in China by a non-resident investor?

A: The answers are set out below.

[1] The corporate income tax law provides that the cost of
the property can be deducted from the gross amount of the
sales proceeds before it pays a 10% income tax on a net
basis. The resident buyer has an obligation to withhold the
income tax in accordance with the income tax law.

[2] Other tax obligation includes business tax (5%), land
appreciation tax (30% to 60% on the appreciated portion
of the property), and the stamp tax (0.05%).

[3] For the detailed information about the computation of
land appreciation tax, please check it out at the following
website:

http:/iwww.china-tax.net/pub/China_Tax_on_disposal_landed_properties.pdf
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PRC Tax Rules for Outbound Remittance Relating to Non-trade Items

X b 3 Ak

ROZH TR N RS2 SRS IHFFER - BT %
B QIR REBU - BREUHIR S TSR
BBEE - REHOKNEEERXE -

BNME @ FRBINFERSFE - ARABREBS
R BB IMR AR BRIE IR & TR - 7 REf
A CL) QWA » IMEMIER B XAFHRZ KR - T
WRARMSHBA - BATRARNSHRIOHA -

Outbound Payments

Outbound payments comprise two categories: frade-related
payments and non-trade payments. Except for duty and import
VAT, the domestic company will not incur tax liability for
outbound settlements on trading transactions, which is related
to the imported goods.

On the contrary, non-trade payments involve tax clearances.
The payer in China can remit the money (foreign currency)
to the payees situated outside China only if it can show to
the bank the tax exemption certificate or tax payment certificate
as issued by the tax bureau to the non-resident payees. In
respect of every transaction for non-trade items, the non-
resident payee is the taxpayer while the resident payer is the
tax-withholding agent.
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[3] IRV AFS

[4] ARERBL LB Z[3]M © M LR A5 B E wHEA B
EFFR SN E AW I E R FRAE HIWA -

RFEERBIS L FH2009F 19S5 WHMNMAE » MEHESE
MENTIMIRR S » BIMABA TR N LF M A B
FANE ERHSEIL” M HNERRBRLE" - NFFE
ENBTRHRICARIIMBA - HERTEHSEICHNR

Eo

MERBREFHREQBSHAER - ERIXIMIK
MARATEZZH WD ENLEBRRLETSE -

Outbound Payments for Non-trade Items

The term "outbound payments for non-trade items" refers
to the payment by the resident companies to non-resident
companies or individuals that are not included as trade items
under the current account that is a part of the balance of
payments, including dividends, interests, royalty and the
proceeds from the disposal of properties situated in China.

Administrative Approvals

Non-resident companies or individuals (Companies or
individuals situated outside China) who receive payment
from PRC resident companies dividends, interests, royalty
and the proceeds from the sale of properties situated in
China, should apply for approval from the tax bureau in
charge if they would like to enjoy the preferential treatments
under the tax treaties.

Record filings

Non-resident companies or individuals that receive from
PRC-resident companies payment for the provision of services
or wish to enjoy the benefits accorded under the tax treaties,
are not required to obtain administrative approvals. However,
the non-resident taxpayer or its tax-withholding agent should
file the record with the tax bureau in charge. The payment
for the provision of services and the tax benefits accorded
under the tax treaties including the following:

[1] Permanent establishment and business profits;

[2] Independent services (contract work);

[3] Dependent services (employment);

[4] Other income not included in item 1 and 3 inclusive of
this paragraph and that not included under the articles in
the tax treaties other than those listed in the above paragraph,
in respect of which administrative approvals are required.

Where the provision for record filing is applicable to certain
taxpayers, the State Administration of Taxation, in the circular
No. 19 (2009), provides that the non-resident taxpayer and
resident withholding agent shall apply for a "temporary tax
registration certificate" and "a certificate for withholding
taxes" respectively. The tax registration is required even if
the non-resident taxpayer is not required to apply for a
business license from the local office of State Administration
of Industry and Commerce.

Outbound payments for non-trade items will be subject to
income tax at the full rate if the taxpayer or its resident agent
does not obtain administrative approval or file the records
with the tax bureau before the payments are made by the
resident companies and/or individuals to non-resident payees.
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Distribution of Imported Software in China
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Domestic Sale and Import

Hello, | am discussing with a software vendor in US, on
being their partner and distributing the software in mainland
China.

Q [1] What are the requirements and the procedures to set
up a company in China? | heard from my friend that

(a) | can set up a company in HK first, then to set up a branch
in China;

(b) | can set up a company in China directly; or

(c) If the annual revenue is lower than a certain amount,
there is another form of company | can set up there. | am
confused. Can | know which option is correct and the details
please?

Q [2] When it comes to the tax, for biz like this [US software
>> my company >> (with or without reseller in China) >>
end user company], what kind of tax | have to deal with?
How about the VAT? Please note that my product involves
software only.

Q [3] Anything difference regarding the tax if my biz model
relies on the internet? e.g. resellers or end-users place order
in our web and then we send the software to them through
email.

We assume that the software products do not contain any
contents. As to [1] (a), you should set up a company in
China. The branch of a Hong Kong company cannot be
engaged in any selling activities including the sale of software
in China. Next, the PRC Company as a software distributor
should complete the registration procedures with the Ministry
of Industry and information technology. Without the
registration, the PRC Company cannot import the software
into China. The importation of technology also falls under
the scope of the PRC Regulations for the Import & Export
Technology. Imported technology is classified as prohibited,
restricted and permitted category. Software contracts generally
fall under the permitted category. The importer has to file
the contract for the importation of software at the local office
of the Ministry of Commerce before importation. If you use
the Hong Kong Company to sell the software, every PRC
buyer has to complete the registration procedure. It is not
a workable solution.
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As to [1] (b), the capital requirement for setting up a PRC
company to sell software is RMB500,000. You can obtain
information about the procedures to set up the PRC Company
from our website.

As to [1] (c), if the sales revenue of the PRC Company is
not exceeding RMB800,000 in a year, then the PRC Company
is regarded as a small-scale taxpayer and it pays VAT at
3% on the sales amount.

Reply to question [2]— Suppose that the annual sale amount
of the PRC Company exceeds RMB800,000, the sales of
software is subject to VAT at 17%. If the PRC Company
develops the software itself and owns the relevant IP rights,
the VAT liability can be reduced to 3%, subject to the fact
that the company has been certified as a "software enterprise”.
However, that preferential VAT rate does not apply to the
sales of imported software. In addition, VAT is payable at
17% at the time of importation on the value of the media
that stores the software.

Reply to question [3] — If you set up a Company in Hong
Kong and sell the software to buyers in China through the
internet, there is no tax in China on your part. There will be
two issues here: in the absence of a tax invoice, the buyer
inside China incurs the costs and cannot get the deduction
from its income; the PRC company could not make the
payment in foreign currency in the absence of a customs
declaration. Note that you have to pay profits tax for the
business carried on in Hong Kong.

HEHHES | Domestic Sale and Import
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Exploring the PRC Market for Health Foods
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Domestic Sale and Import
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Domestic Sale and Import

I would like to tap the PRC market for health foods. Please
give me advice where | can get the information about the
relevant law, regulations, and the procedures that | have to
follow. Thank you.

See the recommendations below.

[1] Before you can import, or manufacture and sell the foods
within China, you should obtain administrative approval from
the State Food and Drug Administration in accordance with
the PRC Food Safety Law, the PRC Administrative Licensing
Law, and the relevant regulations for imported health foods,
additives, food containers, packing materials, food making
equipment.

[2] Inspection and quarantine are required under the PRC
Law for Inspection of Import and Export Commodities the
PRC Law for Quarantine on Import and Export Animals and
Plants and the PRC Law for Hygiene and Quarantine at
National Frontiers, if the foods are made of animal and plants,
or other materials and substance of animal or plant origins.
The importer should complete the pre-inspection and
guarantine declaration before it can proceed with the customs
formalities.

[3] The information relating to the foreign manufacturer and
the country of origin certificate for the product shall be made
available to the approval authority in China. If you cannot
produce the certificate of origin, then you should produce
the approval document as issued by the government of the
country where the foods are manufactured and sold.

[4] According to the PRC Standardization Law and its
regulations, imported goods should meet the PRC national
standard (GB). If there is no such national standard in place,
the importer should produce information relating to the
evaluation and testing reports as issued by the health authority
from the country of sales. The testing reports shall be
submitted to the Ministry of Health for purpose of obtaining
the approval. The above-mentioned testing includes the
conducting of human testing.

[5] All information about production technology, quality
standard, label description and relevant certification should
be translated from the foreign language to the Chinese
language; the references, key words, functions and safety
contents should be translated into standard Chinese (except
for foreign names and addresses).

[6] You can obtain relevant information from the State Fobd f
and Drug Administration. -
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Scope of Our Services
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| Direct and indirect investment in the PRC
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#AIMIKES | Scope of Our Services

" Setting up PRC Sino-foreign equity joint venture enterprises,
Sino-foreign cooperative joint venture enterprises, wholly
foreign owned enterprises, wholesale and retail trading
companies, representative offices for foreign enterprises.
Setting up of processing trade factories in Mainland China.

" Post-incorporation compliance with requirements for
accounting, taxation, customs, foreign exchange control and
company corporate compliance, etc.

™ Providing consultation on PRC laws and regulations relating
to tax, accounting, customs, foreign exchange, company,
labor and social security.

" Providing consultation on various entry modes of foreign
investors into the PRC market within the framework of WTO
and CEPA, assisting in merger and acquisition of domestic
Chinese companies and foreign investment enterprises.

" Assisting clients in locating suitable factory sites in the
Mainland China, and obtaining licenses for environmental
compliance, customs record filing, commodity inspection
and quarantine for imported capital equipment, assisting in
shipping and logistic services and customs clearance.

" Searching and registering trade mark in Mainland China.
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PRC tax services
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We provide both tax consultation and agent services.

Providing update information on PRC tax laws, administrative
regulations and rules including corporate income tax, VAT,
business tax and consumption tax, city property tax, deed
tax and stamp tax;

Providing consultation on issues relating to taxation, foreign
exchange, accounting, use, issue and custody of tax invoices;

Providing consultation on the avoidance of double taxation
on income under the PRC tax treaty framework including
application for certificate of residency;

Providing services relating to tax planning, application for
granting of tax incentive, income tax, tumover tax, behavioral
tax declarations and filing for PRC corporations, and
application for temporary tax registrations for non-resident
foreign investors;

Tax declaration and filing for PRC individual income tax for
foreign nationals and residents of Hong Kong and Taiwan;

Providing assistance in application for recognition of general
VAT taxpayer and certificate for export rebates.

Providing assistance in initiating administrative appeals
and/or litigations for tax related cases.

Preparing research report relating to investment and taxation
in the PRC.

Providing in-house training relating to the PRC Company
Law, accounting, taxation, customs and foreign exchange.

FAIIM RS | Scope of Our Services
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Contact Us

T+ Hong Kong

Unit 505, 5/F., Wing On House, 71 Des Voeux Road
Central, Hong Kong

Tel : (852) 2374 0067

Fax: (852) 2374 1813

Email: enquiry@china-tax.net

Website: www.china-tax.net

Contact: Mr. Alfred K K Chan

I Shenzhen

Room 1201, Block B, Carrianna Friendship Square

No. 2002 Renminnan Road, Luohu District Shenzhen, China
Tel : 86755-8236-1977

Fax: 86755-8236-1978

Contact: Mr. Zhu / Mr. Xu (Mandarin)

Jb 2% Beijing
Tel : 86-13911088241
Contact: Mr. William Chan

_k#§ Shanghai

Tel : 86-13917800237

Email : shanghai@china-tax.net
Contact: Mr. Steven Leung
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