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Part One

A E A TR E T 28
Introduction

to Double Tax
Agreement in China

FEBRASS 96 TER (X)) 1T 7NAH
e, ENTERESR ‘@FSELRAR
HHBIDETEAE> BB XRME.

China has by far entered into double tax
agreements (the DTA) with about 96 countries
(and regions). The contents of those DTA’ s are
basically modeled on that of the “Model Tax
Convention” of the OECD.
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Taxation of
permanent
establishments
iINn China

— SEBET —ERMES
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First, The term "permanent
establishment” means a
fixed place of business
through which the business
of an enterprise is wholly or
partly carried on.

“EIRYET R e EEEA. o8,
DEL I RZET. FimmAsSA. X
AGHEHCHRBREBRNIGHH.

The term"permanent establishment" includes

especially: a place of management, a branch, an
office, a factory, a workshop and a mine, an oil or
gas well, a quarry or any other place of extraction

of natural resources.

. ‘B’ —IEL ek

Second, the term
"permanent establishment”
likewise encompasses:

(—) BT, BH. ERKRETRE, &
5EEXNSEBEEER, BT, T8
SOERENES AN TNBE LR AR;

(a) a building site, a construction, assembly or
installation project or supervisory activities in
connection therewith, but only where such site,
project or activities continue for a period of more

than 6 months;

(D) —HhlEESEETERNEREANE
EAR, EH—HANE—NIEHEHEKEAI
BRMHMNFSS, 8FEAFS, AEERT+Z
NRPESSRTHBE AR AR,

(b) the furnishing of services, including
consultancy services, by an enterprise through
employees or other personnel engaged by

the enterprise for such purpose, but only if such
activities of that nature continue (for the same or
a connected project) within a Contracting State
for a period or periods aggregating more than é

months within any twelve-month period.

[ R EUAEE—RF, HERGZRBENITH
SEENRY A B E IR R A5 BE i 8] &) 3 B U AE I
BN

Note that in the second paragraph, the signing
parties divided the tax jurisdiction with reference
to the period of activities or stay by personnel on
the other side. |

= REBULFFHNE, "HRUE " —EF R EOA 8

Third, notwithstanding
the preceding provisions,
the term "permanent
establishment” shall be
deemed not to include:

(—) ThEE. BRISERNARE IR SHE
& an Ay B R F DRI

(Z) ThfERE. BRISREZNNENmREA
VR E B RN ERE;

(=) TAm—eWmImnEnNmREREIl 5
& B i T

(M) EREEURBEYHER R, HELE
=2 BRI PTRAEEE W7 ;

() TRARBUFTREESENEYMEEDN
H B TR E EE W7 AR ;

(7N) TAXRFE (—) MESE (R) BUEEIN
SZamRMEES WG, BXMESHT
FENZEEE LT EMENET
B R

(a) the use of facilities solely for the purpose
of storage, display or delivery of goods or
merchandise belonging to the enterprise;

(b) the maintenance of a stock of goods or
merchandise belonging to the enterprise solely for
the purpose of storage, display or delivery;

(c) the maintenance of a stock of goods or
merchandise belonging to the enterprise solely for
the purpose of processing by another enterprise;
activities mentioned in sub-paragraphs (a) to
(e), provided that the overall activity of the fixed
place of business resulting from this combination is

of a preparatory or auxiliary character.

(d) the maintenance of a fixed place of business
solely for the purpose of purchasing goods or
merchandise or of collecting information, for the
enterprise;

(e) the maintenance of a fixed place of business
solely for the purpose of carrying on, for the
enterprise, any other activity of a preparatory or
auxiliary character;

(f) the maintenance of a fixed place of business
solely for any combination of activities mentioned
in sub-paragraphs (a) to (e), provided that the
overall activity of the fixed place of business
resulting from this combination is of a preparatory

or auxiliary character.

BABRRENRE : B
Restriction on source jurisdiction principle:

Permanent establishment

AR A

Activities constituting a PE

6 IS
Exceptions

TR BN R E]

Activities not constituting a PE

SENE .
http://www.china-tax.net/pub/Article4.pdf
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Fourth, dependent agent

HB—PA BREATHFRAENHIIREALSN E—HHRKRS—FN
A HITES), ANFEETEZFHNOLIZELNBXEITEER, X
PARZEWHTHEMES), MIAAZELEZ-HFREERIE.
BRAFX N ABY EEE WA HITRESR T LFRHIE, RRIZ
FHE, TRIANRZEEEWIZREFERIE.

Where a person - other than an agent of an independent status to
whom the following paragraph applies - is acting in a Contracting
State on behalf of an enterprise of the other Contracting State, has and
habitually exercises an authority to conclude contracts in the name of
the enterprise, that enterprise shall be deemed to have a permanent
establishment in the first-mentioned Contracting State in respect of any
activities which that person undertakes for the enterprise, unless the
activities of such person are limited to those paragraphs as mentioned
above which, if exercised through a fixed place of business, would not
make this fixed place of business a permanent establisnment under the

provisions of that paragraph.

A HIZREA
Fifth, independent agent

—HHRUNBTEREMEEARFUFHNELEA. —RASKEAREE
AEHERIREAES—HHITEL, TNIAAEZS—HRAEEERN
o BMRZXNMEBAREEEMRILFEBREKIZEL, REIAAZ
ARFRATHER IR AR AN .

An enterprise of a Contracting State shall not be deemed to
have a permanent establishment in the other Contracting State
merely because it carries on business in that other State through
a broker, general commission agent or any other agent of an
independent status, provided that such persons are acting in the
ordinary course of their business. However, when the activities of
such an agent are devoted wholly or aimost wholly on behalf of
that enterprise, and conditions are made or imposed between
that enterprise and the agent in their commercial and financial
relations which differ from those which would have been made
between independent enterprises, he will not be considered
an agent of an independent status within the meaning of this
paragraph.

75~ BRAF]
Sixth, company holding equity interests

—THERRXE, EH3HEFNTZ—TERAA,
TR SERRE R — T AR 5 — 5 AR E IR

The fact that a company which is a resident of a Contracting
State controls oris controlled by a company which is a resident
of the other Contracting State, shall not of itself constitute either
company a permanent establishment of the other.

t. BEVEHNNATEXSS
Seventh, income tax obligation arising
from permanent establishment

RiE PEARAMELUFEEE WRE, EHERIMRIKEW
NER “BENN NEBRAARDTA, TERZEENEIFAIR
BTHESANAE, XHEUFER.

According to the PRC Enterprise Income Tax Law, any non-
resident companies or individuals that have set up, or are
deemed to have set up, a permanent establishment in China
shall have the legal obligation to pay corporate income
tax on China-source income as earned by the permanent
establishment.
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Part Two Income from supply of goods
WHER R A RRHE TN, 8T There are differences between ownership of

TN goods and the possession of goods. In most cases,
A () I ESSEN ENTERKIMFEE the transfer of risks and rewards of ownership
N El:l S 'L"I'/EJHIJX_J- e incides wi i
\y-- : -y L BAMWET; coincides with the transfer of the legal title or the
e %ﬁ €= ﬁ% -LA E/] %}L’/:E. (2) VESEREEESRaPMEEBRINMLE:  passing of possession to the buyer. In the following
e 3
5 " EEN, UEENS2ELENBREIHEANIE  coses, the transfer of the risks and rewards of
a ‘W‘.Lf o A C CO u n tl n g for S O |e & ownership occurs at a different time from the
!-: \'\";F; reco g NI 't| on in C h INAd (3) WAHIESTREB A EMITE; transfer of legal title or the passing of possession.
it (4) MRMEFFBBARERALI;
P . & S 4 NEN ) R a1
R P ' (5) MEMDRERBLEMIAESTRG ot KTRABRHAARTE
oy & ) HE. £, BmBIQARABEIIMNI NG, HE
P " ' B S AR Z BB
E)s f"‘}_j? . IZIII . 'L-I-/EUIIJ X‘J‘%ﬁ Eﬁﬁ ],A E‘[’] %}L/:E Sales are recognized if the following conditions 2, iﬂ;?{f T)%};Eélﬂ, P F 2R 7734 )
.,hg't L II:;?" iof : ﬁ' IE .
g‘ﬁ = = l‘l'/E'J_”J —l_ P;[l e (L&)\) X_.I- )] ﬂﬂ%ﬁgﬁ% e ) %3, HESEAHTEE “REERN &%, £k
** d’ AE’]% ;ZI:[ _I__ y (a) the entity has transferred to the buyer the R
f 3 :.;'r'f“ L A AE . "'_\ significant risks and rewards of ownership of SRR, S ARERISRRHITE R
i 20 A o go0ds: %4, WHITLT “BREE" WAR.
m;i" » ‘a Accountin g s tandard N _ 14 la YS (b) the entity retains neither continuing w2 ;iiﬂﬁi;\‘iiﬁﬂﬁ%ﬂﬁ%ﬁ R
'.F A down the followin g ru les sales managerial involvement to the degree T AEERZ AT RIS, K758

T‘%‘% ﬂnﬁﬁ'ﬁ*ﬂo

usually associated with ownership nor

recognition for the supply of gooeds.

effective control over the goods sold;

According to the PRC law, the ownership of the
(c) the amount of revenue can be measured 9 P

. goods remains unchanged under the following
reliably;

:'; e — A
9 Revenue

circumstances:

(d) itis probable that the economic benefits

First, th hi f he h ffi
associated with the transaction will low to Irst, the goods shipped from the head office to

the branch, or the goods transferred between the

A, 2tV ERSENDHERN. 2SREENEEME. the entity: and

ERBERARARLERNEFHRABRA  AEMFTE ZAA,
BEHEFRBA. BRFFFSBRATILER = EANBA. &R
F=TTWEEIERI, N EENARAE, TR IFIATBA.

branches.
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(e) the costsincurred or to be incurred in

Second, the goods are shipped from the
respect of the tfransaction can be 9 PP

rinciple to the agent under a consignment sale
measured reliably. princip 9 9

agreement.

4y PartOne @ 6

Third, the sale agreement contains a “reservation

e W

BRAENS SBENEEX M. EAZHNIE
AT, B aETA RN KRR 32 R m R R
RN#BALTT. EUATHIERY, BamENN
REERMAEBRZE N ERERBEBALTTN.

Revenue is the gross inflow economic benefits that arises from the
S of title” , providing that the legal ownership shall

.dcﬂly ordinary activities of the enterprise, when the inflow gives rise rest with the seller until the buyer has made the full
payment.

Fourth, the buyer and the seller enter into a sale-
and-lease-back agreement for the goods.

Fifth, the goods are sold under a finance lease
agreement. The buyer will not obtain title until
after making full payment and exercising option

to buy.
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NMPEHBEHETRBASE, EERHNBNE
[ B M TR 22 S HIBRS

The buyer and seller should report the revenue
as per terms of the contract, except that the
consideration received or receivable is not

fixed at arm's length.

W HT

Cash discount

HEBmSLASTINN, NIREMBEASH
AN EHHEHETRBA ST ASHNE
KPR T A\ SR o

Where goods are sold with a cash discount
terms, the enterprise should report the gross
amount of sales revenue. Cash discount should

be included in the income statement separately.

DER 1 AL HT BEZINEFH.
Note 1: the buyer receiving the cash discount is

under legal obligation to pay income tax.]

SHETIO

Sales discount

SER RS R RIS RNk LT
) = R PN

Where goods are sold at wholesale discount,
the enterprise should include the after-discount

amount into revenue.

W ELBAMHETRBANEL B REEH

EIMEs, NEELRERNPRSHERREA.
HEFLBTFR-AGREBEETMN, &M (b
WRTHENSE 29 S—RFRHRRAREID -

Where goods are sold and discount given
afterwards, the discount should be included in
the income statement. Where the discounts are
given after the balance sheet date, the enterprise
should make adjustments to the financial
statement for the preceding year or current year
in accordance with theprovisions in the PRC

accounting standard No. 29.

IR 5R
Goods returned

I ELFINHES AR ANEL S ML EH

ERMA, NEELENARIHHEESRBA.
HERODETHRSAGEREEERN, EF &
WRTHENSE 29 S—HFRHREERAEEID -

Where goods are sold and returned afterwards,
the discount should be included in the income
statement. Where the goods are returned after
the balance sheet date, the enterprise should
make adjustments to the financial statement for
the preceding year or current year in accordance
with the provisions in the PRC accounting
standard No. 29.

EWERFARRBRRFT ZZINEREBGAEMEITHN, NURATIESERIARESZSEA.
TIBRE, RERRERSSRXZINT ITHERABRASEZANTG .

Revenue should be recognized using the percentage of completion method when the outcome of

a transaction involving the supply of services can be estimated reliably at the balance sheet. The

percentage of completion method refers to the recognition of revenue and costs with reference to the

stage of completion for a transaction involving the supply of services.

REFFXHMNEREBAEMIT, SHRERE
R THIFMH:

(=) BWAN BB EHITE;

(Z) MXPEFFRRATEERA LI

(=) XPNTIHERB I EHHHE;

(M) ZHHPERENRLERBLARET A S

it

The outcome of a transaction involving the supply
of services is reliably estimated when the following
conditions are satisfied:

(a) the amount of revenue can be measured
reliably;

(b) it is probable that the economic benefits
associated with the transaction will flow to the
entity;

(c) the stage of completion of the transaction
at the balance sheet date can be measured
reliably; and

(d) the costs incurred for the transaction and
the costs to complete the transaction can be

measured reliably.

PUHERRFTSZHNTIHE, AJLUEAT
F T4

(1) BxRIfERNE.

(2) BERHNFFHNRHTSEBEMEESI.
(3) BEREERMASMEITBMRARI LS.

The enterprise can determine the stage of
completion involving the rendering of services,
using the following methods:

(a) surveys of work performed;

(b) services performed to date as a percentage

of total services to be performed; or

>
0
o}
o
c
S
=3
>
Q

(c) the proportion that costs incurred to date bear

to the estimated total costs of the transaction.

ey HiRRMERHFH ERR N K& R
TR ER IS FRASE, ECWE NI
H& B S BUNTRR 2 SLRIBR S

The enterprise should report the gross amount of
revenue received or receivable according to
the contracted price in the service agreement,
except that the contracted price is not

determined at arm's length.
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Revenue arising from use by others of

enterprise assets

E R EANBASEFSBA. ERZEK
Ao

Revenue arising from use by other of enterprise

assets includes interest and loyalty.

R P AN AR RHE T &M, 7
BET LARIA

() BEXRMNEFFRRATRERARIL;

(2) WAREHEEB A EHITE.

The revenue from use by other of enterprise
assets should be recognized if the following

conditions are met:

(a) the relevant economic benefit is likely to
flow into the enterprise

(b) the amount can be reliably measured.

1l B 25 93 5 T F B S0 RE LR 5 7 fE A AL A

EE:

(—) FEMAEH, HRMWALRREIE
AR EFSEERFI R EHE.

(D) EABRKASE, RREXSRININS
R 2R (B FI T AT B E -

The enterprise should recognize the revenue
taking into consideration the following

circumstances:

(a) interest income is determined by reference to
the actual interest rate and time period in which
the enterprise monetary assets are used by others;
(b) loyalty income is determined by reference to
the time period and method of computation as

per the signed agreement.

F PRI Bk %5

Scope of our Services

BEELEEHERE
DIRECT AND INDIRECT INVESTMENT IN THE PRC

@® Setting up PRC Sino-foreign equity joint
venture enterprises, Sino-foreign cooperative
joint venture enterprises, wholly foreign
owned enterprises, wholesale and retail
trading companies, representative offices for
foreign enterprises. Setting up of processing

trade factories in Mainland China.

@® Post-incorporation compliance with
requirements for accounting, taxation,
customs, foreign exchange control and

company corporate compliance, etc.

@ Providing consultation on PRC laws and
regulations relating to tax, accounting,
customs, foreign exchange, company, labor

and social security.

@® Providing consultation on various entry
modes of foreign investors into the PRC
market within the framework of WTO and
CEPA, assisting in merger and acquisition of
domestic Chinese companies and foreign

investment enterprises.

@ /Assisting clients in locating suitable factory
sites in the Mainland China, and obtaining
licenses for environmental compliance,
customs record filing, commodity inspection
and quarantine for imported capital
equipment, assisting in shipping and logistic

services and customs clearance.

@ Searching and registering tfrade mark in
Mainland China.

RAUPIEERERE. SHEKEDRE.
ShEREERE. HERTEZEH A K
EERR . HHIRERREIN TGS,

RFIINERECEFTREBERS, 8FA
BEREE. it W% 2. HEHE
HESEIE;

B KBERTS . ot BE. SNE. AFE.
SBENEIREA;

£ WTO 71 CEPAREZR T, SMESEA KR
MIGRARERAER, BEIEFRES
WEEEHHEEAN LT LA,

WEARPERR RSN R RFERR. ED
REwBERE. SHERER. WERD
K ERATEFR -

B REMF E AR
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PRC INTERNATIONAL TAX SER\/I

BAHR AR ST IER S

Providing update information on PRC tax laws,

administrative regulations and rules including
corporate income tax, VAT, business tax and
consumption tax, city property tax, deed tax

and stamp tax;

Providing consultation on issues relating to
taxation, foreign exchange, accounting,

use, issue and custody of tax invoices;

Providing consultation on the avoidance of
double taxation on income under the PRC
tax treaty framework including application

for certificate of residency;

Providing services relating to tax planning,
application for granting of tax incentive,
income tax, turnover tax, behavioral tax
declarations and filing for PRC corporations,
and application for temporary tax
registrations for non-resident foreign

investors;

Tax declaration and filing for PRC individuall
income tax for foreign nationals and

residents of Hong Kong and Taiwan;

Providing assistance in application for
recognition of general VAT taxpayer and

certificate for export rebates.

Providing in-house training relating to the
PRC Company Law, accounting, taxation,

customs and foreign exchange.

Providing assistance in initiating
administrative appeals and/or litigations

for tax related cases.

Preparing research report relating to

investment and taxation in the PRC.

E £s 2,

We provide both tax consultation adn agent services:

o RMHEFHR. HITMEA. TBUERER

Z, BECEMSR. HER. SR
HER. WHEHER. 2R LOERE

M. SNE. R BRER. FIANR
ERRME;

R ER W ES BB R EEREREE &R
. FERFEERER;

REEMLRER, EF'*?’I‘%%’%@%%J%\
FRERAEl PSR, BER. &R,
HEWR. TRH. RIFEEINL B ERER
BER;

HmIMERT. BREETEARSER.

FENEERFER;

— RPN ERE HrEL ORI

BRI B TEIER . KRR

B ERTRIREFEREMRRE;

BrmihEARA. . BB BRE.
SN BRI GEEE o

w3l Shenzhen

Unit 505, 5/F, Wing On House Room 1201, Block B,
71 Des Voeux Road, Central, Carrianna Friendship Square

&7#& Hong Kong

Hong Kong No. 2002 Renminnan Road,
Tel.: Luohu District

(852) 2374 0067 Shenzhen, China

Fax: Tel.:

(852) 23741813 86-755-8236-1977

Email : Fox :
enquiry@china-tax.net 86-755-8236-1978

Website : Contact:
www.china-tax.net Mr. Zhu Xin Lin (Mandarin)
Contact:

Mr. Alfred K K CHAN

Disclaimer

The Company shall not accept any responsibilities for any loss or damage arising from the
use of the information within this booklet. Materials in the booklet are distributed without
responsibility on the part of the Company for the loss occasioned by any person acting or
refraining from acting as a result of any views expressed therein.
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