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Mr. Chan has more than 20 years of
commercial experiences in cross-border
business between Hong Kong and
Mainland. Mr. Chan is also the owner of
K K Chan & Company, Certified Public
Accountants.

U AR A 20 1 Hh R S AR
RS4RI MR E R A
IRAFIESR" - R “BREBEEGETAE
R L

FHEEACE - KBEEER RIS T 2 TR
R RE

Mr. Alfred K K Chan
Postgraduate Diploma in Chinese Law, MA, AHKSA,
ATIHK, ACMA, CPA

&
mE>
il

Published articles §§?§i’$

» Tax Planning in respect of Trading and Re-invoicing
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Issues concerning Double Taxation and Tax Relief in Hong
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Scope of Services 755 ]

PRC TAX SERVICES

CPsaiig

We provide both tax consultation and agent
services:

Providing update information on PRC tax laws,
administrative regulations and rules including
corporate income tax, VAT, business Tax and
consumption tax, city property tax, deed tax and
stamp tax;

Providing consultation on issues relating to
taxation, foreign exchange, accounting, use, issue
and custody of tax invoices;

Providing consultation on the avoidance of double
taxation on income under the PRC tax treaty
framework including application for certificate of
residency;

Providing services relating to application for
granting of tax incentive, income tax, turnover tax,
behavioral tax declarations and filing for PRC
corporations, and application for temporary tax
registrations for non-resident foreign investors;

Tax declaration and filing for PRC individual
income tax for foreign nationals and residents of
Hong Kong and Taiwan;

Providing assistance in application for recognition
of general VAT taxpayer and certificate for export
rebates.

Providing assistance in initiating administrative
appeals and/or litigations for tax related cases.

HAMpR R B A AR R 5

fefitam iR ~ TR ~ fTEGE
RURHIEE - WIS - B {E
Bd ~ BN THEHE ~ Bl e
i~ B~ RENFER S

WP ~ SME ~ AT~ FEMEH - B
VAR E FHBA AT |

Hh BRI RSE A % 1 e S 5 8 e RS A
TE B ~ HHRRTUS IE R

HHER IO B AL ~ WS T ~ £
AR ~ BE(ERE ~ M THE
B~ 1T Fsl ~ BB SN E I IRE
B e

HIIMEE T ~ e a8 T AR
ot ~ HHES R IR S

— IR PR ~ AR
e

BIHERERR B AR ~ KRR -



Porcedures in Setting up a Foreign
Investment Enterprise

1. LEGAL AUTHORITY

© The PRC Law on Sino-Foreign Equity Joint Venture
Enterprises and the Detailed Implementation
Regulations

© The PRC Law on Sino-Foreign Co-operative Joint
Venture Enterprises and the Detailed Implementation
Regulations

© The PRC Law on Wholly Foreign Owned Enterprises
and the Detailed Implementation Regulations

2. PRE-APPROVING STAGE

The applicant shall conduct a name search at the local office of State
Administration of Industry and Commerce to ensure that there is no
duplicate name and that the name is registrable. A name reservation
can be submitted before the applicant applies to the local office of
State Administration of Industry and Commerce for a name pre-
approval. The purpose is to ensure that the name is ready for later

use. The name pre-approval certificate is valid for 6 months.

In addition, the sharcholder must sign a provisional tenancy
agreement. Or alternatively the Chinese party in the case of a Sino-
foreign joint venture can provide proof of fixed business place for the
proposed enterprise. The agreement must be submitted together with
the application for approval. The PRC General Code of Civil Law
provides that a legal person must have a domicile or a fixed place of
business as a pre-condition for obtaining a legal person status.

Applicants for production-type foreign investment enterprise shall
also obtain approvals from the fire safety and environmental

protection authorities respectively.

3. APPROVAL STAGE

The shareholder shall submit to the local office of the MOFTEC at
the city level an application form attaching the name pre-approval,
tenancy agreement, a project proposal, a feasibility report, articles of
association, shareholder agreement (between the Chinese party and
the foreign party for joint venture enterprises). MOFTEC is renamed
on March 2003 as Ministry of Commerce (MOC). After examining
the application and the other documents and seeing that the
applications are in compliance with the laws, the local office of the
MOC will issue an "Approval Certificate" to the applicant. To set up
factory operation, the applicant must submit application for approval
on fire safety certificate from the Public Security Bureau and
assessment of the project impact on environment from the local office

of the environment authorities.
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Setting up a foreign investment enterprise 7/ A

If the foreign investors are to operate in a specially regulated
industry, they should submit an application for a license issued by the
supervising government authority. The special industry license is an
additional requirement. In the absence of such a license, any
operating activities are unlawful and not allowed to proceed.

4. INCORPORATION STAGE

After obtaining the Approval Certificate, the applicant may proceed
with registration with the local office of State Administration of
Industry and Commerce at the city level within 30 days.

The foreign investment enterprise (FIE) shall come into existence at
the date when the business certificate is granted.

5. POST-INCORPORATING STAGE

After obtaining the business certificate, the FIE shall proceed with
various statutory registrations within the time limits. The following
lists out the types of registrations after the incorporation stage.

1 Organization identity LSk 25 A e 6
code registration
National tax registration Bl RN 7
Local tax registration Huf g el 8
4 Financial registration AR 9
5 Foreign exchange PAN 10
registration

After completing all the registration, the foreign invested enterprise
should appoint a PRC certified public accounting firm to perform
capital examination. The basic establishment process is completed
after the capital examination report is issued. The flow chart for
setting up a wholly foreign owned enterprise is listed below.
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Customs registration

Statistics registration

Seal engraving and
registration

Labor and social security
registration

Basic bank account
registration

TESE RIS R
ERERE  Th
EF' x| uxiﬂ‘ﬁ é

HIE %

e

#atsa
IV BT

S5 Jent PRERS
PR AR TR =

TS SRR Al

IH
ESERCE BB ERIE - U2
EERTRAR ¢

® Application for name pre-approval

PP e ® Application Form ® mGE
® Signing u%) pr(iws(ional te Iiincy ® Teasibility study ® TiTH#HE
agreement, or lanad use ri
cc%ntracts ’ g ® Articles of Assocation ® NF|EFH
® TForeigin investor's o 7]‘ B#REHMEE
o ¥ &R LNE | Cmpalieme o REREREN
o PR Eh%i%i&ﬁ)ﬂ%%% List of directors of the 7]‘1’%?55 EAEES
proposed FIE 2B
® Name and particulars ® NEEELEFRE
of legal representative NE YN L
ANEH
For factory only ® K FF ° B
’ Bank ref; lett ® RATHHEY
® Approval for fire safety ® IE{EE - .an re erence. o ?E(ﬁ :"Jé u? &
by Public Security VL b 3k R E ° List of production ¢ HfmE
Bureau 3L TR 3k A E AL equipment
® Approval from BRELEWEF -
environmental l
authorities
The "examination and approval EHALR EE
authority" grants the "Approval BB
»|  Certificate" "HoEEE"

Y




-

Setting up a foreign investment enterprise

FRITH

SEAE

Apply to local office of the SAIC grants the "Business Apply for Organization Identity
State Administration of License" (Incorporation Code
—— ——>1 ; . N
Industry and Commerce (SAIC) completed) ZH AR R X PR B AT
for a "business license" IR REEE
W IHATEUR BB SR "EEHE" GIfER)
Foreign Exchange Financial Labor and Social National Statistics
Registration Registration Security Registration Registration
I B T i B E T 58 RAL R A R
Carving Corporate Chop Local Customs National Tax Local Tax
ZEANER Registration Registration Registration
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Approving and Licensing Requirement

for Specific Industries

If the proposed foreign investment enterprise is engaged in VR ANIEE - Wi =
specifically regulated industry sectors, operating licenses for specific EIBINZ SN
industry sectors must be obtained from the supervising government % "
authorities.
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Specific Industry #945348
Sectors
Accounting Service &35S

Advertising Services &5 RS

Asset Appraisal & MRS
Banking Service $R1THRIS

Building and Construction JFHhzE kEEE
Services TR

Commodity Inspection 7 ‘BRI IS

Distribution of Video
and Audio Products

Education Service BRI

Film Production Services s HITENRES
Finance Leasing Services FHERIE RS
Hotel Accommodation [t ~ BRAE RIS

International Cargo [ & Y&l AR
Forwarding Agent

Insurance Services {%[g RIS

TS it > SRS

Legal Service EHARES
Medical Services BEFEIRS
Publication Hfi SRS

Retailing 553505
N HERS e Al ks

Recruitment and
Training Service

Security Services FEZRARTS
Transport Company  SEfARIE

Travel Agency Services [t Tiit K fife AR S
and Tour Operator

Telecommunications Services &R

Supervising Government - E i HgAE
authorities
Ministry of Finance HF I

State Administration of T RG1TEUE
Industry and Commerce

State Asset Administration FH&EEEHE
People's Bank of China H[& A 37T
Ministry of Construction 7]

State Import & Export % Lt Eateee &
Commodity Inspection Bureau

Ministry of Culture  aZ{K:H0

Ministry of Education #{&]

Ministry of Culture  3Z{K:H0

People's Bank of China  H[E] A\ 8777
Ministry of Public Security /223
Ministry of Commerce &£

China Insurance {RJfE;2F: 5@
Regulatory Commission

Ministry of Justice &%

Ministry of Health f#4E3

State Administration [5]] 57 7 i) H i RE 2=
of Press and Publication

Ministry of Commerce [&jZ£3

Ministry of Labor and 2% 8 Jjit €& i
Social Security

China Security Regulatory F&
Commission
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Ministry of Communication %238
National Tourist Administration S i &

Ministry of Information Industry {5 5 &3S0
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I. Taxation on Representative Offices

L. BEHU SRS (FOREE)

A representative office (RO) achieves the purposes that a foreign
investor could establish a PRC presence in a relatively short time
period and that the foreign investor is not required to make any
commitment to bring in capital either in cash or in kind. Furthermore,
the fact that an RO's approval certificate can be valid for a one-year
period provides for an exit option for the foreign investor to test the

water.

According to the PRC Income Tax Law for Foreign Investment
Enterprise and Foreign Enterprise, its Implementation Regulations,
ministerial regulations and rules issued by the State Administration of
Taxation, an RO that carries on business activities within the PRC is
subject to tax on income derived from sources in the PRC irrespective

of whether they are paid by any sources inside the PRC.

In the absence of complete and accurate information relating to the
RO's PRC-source income, the PRC tax authority normally adopts the
cost plus method to ascertain the taxable income for practical reasons.

The major category of tax includes business tax and income tax.
Business Tax is imposed at a rate of 5% on the total gross amount of
monthly overheads incurred by the RO. The business tax is filed at
monthly interval. Corporate Income tax is imposed at a rate of 33%
on the deemed income. The deemed income is assessed at a rate of
10% on the total gross amount of overheads incurred by the RO
during the relevant period. The RO must file income tax at a quarterly
interval. For example, if the monthly overhead is RMB80,000, the

business tax and income tax will be calculated as follows:-

© Gross amount = RMB80,000 / (1-10%-5%) = RMB94,118
© Business tax = RMB94118 * 5%
© Income tax = RMB 94,118 * 10% (deemed profit) * 33%

The income tax rate of 33% including 3% local income tax will be
reduced to 15% if the RO is located within the special economic

zones or other designated areas.

The State Administration of Taxation (SAT) lists the following types

of taxable activities that a representative office may perform: -

1. Acting as a merchandise trade agent;

2. Consulting services relating to business, legal, tax and accounting;

3. Services performed for a resident fellow subsidiaries of the same
non-resident holding company;

4. Acting as advertising agents;

5. Providing services relating to visa handling, fee collecting,
ticketing, tour operator, and hotel accommodation for non-
resident tourist companies;

6. Consulting services given on behalf of non-resident financial

institutions;
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PRC Tax Treatments for some Typical cases

7. Providing services within the business scope of a transport
company;
8. Other taxable activities the RO performs for the clients.

The following activities are not subject to income tax and business

tax:-

1. Resident representative offices performing services of market
research, providing business information, liaison, consulting for
the non-resident head offices on a free of charge basis;

2. Resident representative offices taking instructions from resident
companies to act for them as agent, and the agency activities are
mainly performed outside the PRC.

BUSINESS ACTIVITIES

In defining the business activities, the State Administration of
Taxation, the State Administration of Industry and Commerce, and
the Ministry of Foreign Trade and Economic Cooperation (The
MOFTEC is now called the Ministry of Commerce) have different
provisions. The SAT prescribes what constitutes a taxable activity
while the SAIC stipulates that the RO should be engaged in non-
direct business activities, subject to provisions in the international
agreement . (Specifically, the restrictions on income-earning business
activities undertaken by RO's in respect of legal, accounting, taxation,
and management consulting are lifted in the WTO agreements China
has acceded to.) The MOFTC also provides that the RO's may only be
engaged in non-direct business activities in respect of business
liaison, product introduction, market research, and technical exchange
on behalf of their heading office.

To determine whether certain activities are taxable, one has to
consider the income tax rules rather than the types of activities an RO
is allowed to do as stated in the scope of activities in the business
licence. If the RO performs those non-direct activities for the client of
its non-resident head office or other non-resident foreign companies
on a fee basis, then the income derived from those activities is taxable
under the PRC income tax rules .

The representative offices that do not carry on business activities or
the RO's that carry on non-taxable activities, can submit applications
to the tax authority for the granting of a tax exemption certificate.

The table below may help analyze the issue: -
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PRC Tax Treatments for some Typical cases

TAXATION ON EMPLOYEES

The RO has the legal obligation to deduct from its payroll the income
tax and pay them to the local tax office. In addition, the RO and the
staft have to bear certain social security contributions respectively
including pension fund, hospitalization, unemployment, injury, and
birth planning insurances . Please see the Individual Income Tax that
follows on the income tax issue for foreign nationals and employees
from Hong Kong, Macau and Taiwan.

II. Taxation on landed property
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RENTAL INCOME
Rental income from properties owned by non-resident foreign
investors are subject to the following taxes: -

Type of tax Rate
1 Income tax 20% on rental income
2 Business tax 5% on rental income
3 City property tax 18% on rental income
The resident tenant has an obligation to withhold taxes upon the
payment of rental to the foreign owner. On the other hand, the foreign
owner can appoint a domestic tax agent to act for it. The tax agent
will apply for a temporary tax registration on behalf of its principle,

and obtain the tax invoices at the tax office upon payment of taxes.

Both the foreign owner and the domestic tenant shall also pay stamp
tax respectively at a rate of 0.1% on the rental amount. In addition,
the tenancy agreement shall be registered at the local administrative
organs. Thirdly, the landlord shall ensure that it has got a lease
certificate for the rented property.

TRANSFER OF PROPERTY
Non-resident foreign investor receiving consideration for the transfer
of landed property located in the PRC will be subject to the following
type of taxes: -

Type of tax Rate
1 Income tax 20% on consideration
2 Business tax 5% on consideration
0.05% on consideration

30% - 60% depending
upon the appreciated value

3 Stamp duty
4 Land value appreciation tax

Land value appreciation tax is levied on 4 different brackets of the
appreciated value, which is arrived at by reference to the selling price
minus the direct cost and the statutory deductions including business
and stamp taxes. The income tax rate will be reduced to 10% if the

owner is a resident of a PRC treaty country.

The buyer, on the other hand, has to pay a deed tax at the rate of 3%
on total consideration irrespective of whether he is a resident or a
non-resident.
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PRC Tax Treatments for some Typical cases  — &b Rk B[RS [ e

III. Taxation on IP right Assigning

and transfer fee

LICENSING IP RIGHTS

Fees under technology licensing agreements, intellectual property
(IP) right licensing agreement received from a source in the PRC by
non-resident foreign corporations or individuals shall be subject to a
10% withholding income tax, a 5% business tax, and a stamp tax of
0.03% on the gross amount. The resident payer has the legal
obligation to withhold the tax and pay it over to the tax office.
Residents of non-PRC tax treaty countries will be subject to a 20%

withholding income tax.

ASSIGMENT OF IP RIGHTS
Non-resident foreign investor receiving income for the Assigment of
IP rights in the PRC will be subject to the following type of taxes: -

Type of tax Rate
1 Income tax 20% on gross sum paid and payable
2 Business tax 5% on gross sum paid and payable

3 Stamp tax 0.03% on gross sum paid and payable

Foreign companies and nationals must register their IP rights in
accordance with the PRC law in order that these rights are legally
protected inside the PRC. Note that under the PRC Trade Mark Law
and the PRC Patent Law, agreements for the granting of IP license or
the transfer of IP rights shall be registered with the PRC State IP
authorities for record filing purposes and notify the public by putting
up a public notice in the designated official publications. Otherwise,

the agreements are not valid .

Agreements for the transfer of patent application rights or patent
rights from PRC legal persons or individuals to foreign nationals and
companies must obtain government vetting and approval. Otherwise,

the transfer is unlawful .

The 10% withholding income tax shall apply to resident payers
located in the Special Economic Zones, coastal Economic Technology
Development Zones, and coastal open areas. 20% withholding tax
rate shall apply to resident payers in other areas, and residents of a

non-PRC treaty country.

IV. Individual Income Tax (IIT)

Foreign nationals working in the PRC with a monthly employment
income exceeding RMB4,000 (RMB800 for local Chinese
employees) shall pay IIT at progressive rates. Employees from Hong
Kong, Macau and Taiwan are also subject to the same tax rules as
applied to foreign nationals. See table for the income tax rates and
brackets.
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PRC Tax Treatments for some Typical cases

The 183-day exemption rule

If the employee stays in the PRC for a period not exceeding 183 days
in a calendar year, the employee will not be subject to income tax
subject to the conditions set out below being satisfied: (a) the salary is
not borne by any source inside the PRC; and (b) the salary is not paid
by any source inside the PRC .

The 183-day rule is used to determine whether the said income is
taxable in the PRC. The tax exemption period for foreign nationals
who are residents of a non-PRC treaty country will be shortened to 90
days in a calendar year.

The 365-day Rule

A PRC-domiciled individual is a tax resident for PRC Individual
Income Tax Law purpose. A non-PRC domiciled individual who
physically stays and works in the PRC for 365 days in a calendar year
is regarded as a tax resident in the PRC as well. The 365-day rule is
used to determine whether a person is a tax resident or non-tax

resident.

Resident employee is subject to tax on all of his/her employment
income derived from employment inside and outside the PRC . No
count is taken of any "temporary absence" in calculating the number
of days under the 365-day rule.

Temporary absence is a legal term, which is interpreted in a different
way from the normal daily usage. The threshold for temporary
absence is 30 days for a continuous absence in the tax year; or a total
of 90 days in the calendar year if the absence is not continuous. The
law here deems the employee to stay inside the PRC national
boundary in spite of the fact that the employee is physically absent in
the PRC during the said period of temporary absence .

EXAMPLE

Peter, who is an employee of a Hong Kong company, is required to
work as the marketing manager in the Shanghai subsidiary of a Hong
Kong Co. The monthly remuneration package including allowances is
as follows: Peter will receive HK$50,000 per month. HK$30,000 is
payable by Hong Kong, and RMB equivalent to HK$20,000 is
payable by Shanghai. The position of his income tax will be as below.

The amount of HK$20,000 is taxable as it is borne by a source in the
PRC. The amount of $30,000 paid by Hong Kong will be liable to tax
in the following ways.
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PRC Tax Treatments for some Typical cases
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Question

I

Scenario one
==
TER—

Scenario two

B —

Is Peter a tax resident or
non-resident?

Peter@amsmER?

Peter is a tax resident if he is continuous absence
from PRC for 30 days or less or absent for a
total of 90 days or less in a calendar year.

PeterfB MBI » QSRR S 4 — TGt A R I

WANHEH30K - B IR R BN EEI0K -

Peter is a non-tax resident if he is absent
from the PRC for more than 30 days
continuously or a total of 90 days in

a calendar year.

Peter MEMBEER » AL & — JGH g
BEERBCNERE30K - B 2RI R
BoEHIOK -

What is the PRC income

The whole amount of $20,000 paid by the Shanghai

(a) If Peter works for less than 183 days

tax liability?
A AR B (LA A2

the Shanghai company will be taxable.

Bk -

AIRPe te B MBS IR - ZHEIAS$30, 00024 FLIEAS

in the calendar year, $30,000 will be
exempted from tax.

(b) If he works for 183 days or more,
the $30,000, converted into RMB,
will be liable to tax in proportion to
the number of days he stays in the
PRC.

ARPete r NERBIEER » HE

(—) ARAMAE E¥E TR H SRR
183H » FEAFEIZZATHI$30,000
fRIERITS

(=) At B TR HEAE 183 H
WHELL R HIA1200K - #LLA
AT AL FERNRE AT 4E Taxable
income ©
$30,000 x 200 / 365 =$16,438 -
$16, 43845 N R#E.2 1% > Tk
T4,0007C 2 HREREE » T EIRR
FETRDIFER -

DOUBLE TAX PROBLEM

Hong Kong tax

Peter will also be required to report his Hong Kong income to the
Inland Revenue Department. If Peter could produce evidence of tax
paid in the PRC, he is exempted from Hong Kong salary tax . As a
separate but related matter, if the employer pays PRC income tax for

Peter, the amount of tax paid will be taxable in Hong Kong.

PRC Income Tax Rates and Brackets (In RMB):

Lhidint

Pe te r /B [ F w9 ey FH e PR A v R ST A
A HEEERRBIRE _Efi$30, 000H A A AR
° {H2 > PeterW/HRESFEMHEALIA M CASTEARRE
R [A]— S A RIS e el © BidliPete ity
ARSI GR PNz e O VNSRS
FEA B FHER B ST

EUNGIRES IS E e S ONEVG R

Tax borne by employee Tax borne by employer Tax rate Quick deduction
HES AR HEESABRK S REHBRE

1 Less than 27 500 Less than 42 475 5% 0

2 501-2,000 476 - 1,825 10% 25

3 2,001 - 5,000 1,826 - 4,375 15% 125

4 5,001 - 20,000 4,376 - 16,375 20% 375

5 20,001 - 40,000 16,376 - 31,375 25% 1,375

6 40,000 - 60,000 31,376 - 45,375 30% 3,375

7 60,001 - 80,000 48,376 - 58,375 35% 6,375

8 80,001 - 100,000 58,376 - 70,375 40% 10,375

9 Over & 100,000 Over i#B%8 70,375 45% 15,375
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20011 tna WTO and C=PA

1.

Ql.
Al.

Q2.
A2.

Q3.
. The two sides first signed the CEPA on 29 June 2003, and then signed

Q4.
A4.

AS.

Background Information

What is the difference between WTO and CEPA?

The WTO is a multi-lateral agreement with 148 member countries and
regions, including Taiwan and Hong Kong. The WTO consists of a
Multilateral Agreement on Trade in Goods, including the General
Agreement on Tariff and Trade (GATT), the General Agreement on
Trade in Services (GATS), and Trade-Related Aspects of Intellectual
Property Rights (TRIPS). In addition, it contains a Dispute Settlement
Understanding.

The CEPA is a two-party bilateral agreement entered into between the
Chinese Central People's Government and the Government of the
Hong Kong Special Administrative Region as per Article 24 under
the General Agreement on Tariffs and Trade (GATT), andArticle 5 of
the General Agreement on Trade in Services (GATS). The scope of
the 6 annexes of the CEPA covers trade in goods, trade in services,
trade and investment facilitation. Issues on trade-related intellectual

property are not covered.

When WTO was formed?

The WTO came into being in 1995. The WTO is the successor to the
General Agreement on Tariffs and Trade (GATT) established in 1947,
and modified in 1994.

When was CEPA signed?

the 6 annexes to CEPA on 29 September 2003.

What are the contents of CEPA?

First, CEPA provides for the elimination of the tariff on 273 types of
Hong Kong made goods to be exported to the Mainland of China with
effect on 1 January 2004. Second, CEPA provides for the opening up
of 18 service sectors in the Mainland to Hong Kong service providers
ahead of the timetable China commits to the WTO member countries
and regions. Third, Annex 6 of the CEPA also provides for a
framework for trade and investment facilitation between the two

sides.

5. In addition to the elimination of tariffs on 273 categories of Hong

Kong products and the opening up of the PRC service market ahead
of the timetable China has committed in joining the WTO, what else
are included in the CEPA?

In respect of the Hong Kong made products, the scope of the CEPA is
not restricted to the above 273 types of above-mentioned products,
the scope will be expanded to cover other types of products by 1st
January 2006. In respect of the service sector, the Chinese Central
People's Government will open more service sectors to Hong Kong
service providers by Ist January 2006, in addition to the existing 18
service sectors. The CEPA is not the finishing point. Rather it is the
start of an ongoing process in which the scope and contents will be

continuously widen and enlarged.
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Ql

Q2.

A2.

Q3.

A3.

Q4.
A4,

Qs.
AS.

Q6.

A6.

Frequently Asked Questions (FAQ) about the WTO and CEPA

Hong Kong Products

. What is the definition of Hong Kong products? e — :
Al. e

There are two broad categories. One is obtained from inside Hong
Kong territories including natural resources, Hong Kong raised
animals, plants and vegetables grown or collected inside Hong Kong,
and the fishery catches from Hong Kong registered vessels operating
in the high seas. The other category is the products which are not
wholly obtained inside Hong Kong, but they are subject to substantial

transformation in Hong Kong.

What is the definition of the products subject to substantial g
transformation in Hong Kong? A

Annex 2 of the CEPA provides for three definitions: First, it provides
that the existing origin rules shall apply to the 187 (68%) of the
product codes. Second, Annex 2 adopts the "Change in Tariff
Heading" (CTH) approach to 46 (17%) product codes. Third, Annex 2
specifies the "30% value-added requirement" for 40 (15%) product

codes.

Has a Hong Kong product to meet all of the above definitions in

regard to substantial transformation?

No, it is required to meet one of the definitions to be a Hong Kong =
product.

How is the 30% value-added requirement calculated?

The requirement adopts the following formula: - Local cost contents /

FOB value X 100%, or alternatively (Cost of materials and parts + Dy :
local direct labor cost + expenses incurred in product development) / s l|
FOB value X 100%;

If the percentage value is over 30%, the product satisfies the value-

added requirement.

What belongs to expenses incurred in product development?

Product development refers to product development carried out in

Hong Kong for purpose of producing or processing the exporting AT
goods. Development expenses incurred should be related to the HIEH

exporting goods. These expenses include fees payable for the
development of designs, patents, patented technologies, trademarks or
copyrights carried out by the manufacturer himself, fees payable to a
natural or legal person in Hong Kong for undertaking development of
those rights, and fees payable for purchasing these rights owned by a
natural or legal person in Hong Kong. The fees should be clearly
identifiable under generally accepted accounting principles and the
requirements of "Agreement on Implementation of Article VII of the
GATT 1994".

¥ If

O
N
;e

¥

Will the Hong Kong products be exempted from VAT and

N
%

consumption tax as well?

No, there is no provision to exempt the VAT and the consumption tax
on Hong Kong product enjoying zero-rated tariffs in the CEPA. The
PRC VAT Tentative Regulations and PRC Consumption Tax Tentative
Regulations do not specifically exempt the imported Hong Kong

products enjoying zero-rated tariffs either.
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Frequently Asked Questions (FAQ) about the WTO and CEPA R B HE BRI R R i R

Q7. What government department or non-government organizations TG - HEAR RS RR EHE n FUE R ?
issue the CEPA Certificate of Origin? B TR TR T2 B e AR A AR A
A7. The Industry and Trade Department is responsible for vetting HFIAFENFTIEER "R R » R EEERA
and issuing the CEPA Certificate of Origin. In addition, 5 non- e IR  FEAEEY &
government organizations (NGO) are authorized to issue the TR « R AR -

same under Chapter 343 of the Hong Kong Law. Those NGOs

include the Hong Kong General Chamber of Commerce, Indian

Chamber of Commerce Hong Kong, the Chinese Manufacturers'
Association of Hong Kong, the Federation of Hong Kong

Industries, and Hong Kong Chinese Chamber of Commerce.

Hong Kong Service Providers 3. BRGNS

Q1. What particular service sectors are open for Hong Kong service il — © NHBEBO IR T AG T A I fe % 2
providers? HE - AR CZHE) WA B 18I
Al. There are 18 service sectors as provided in annex 4 of the mrE: —

CEPA. They include the following service sectors: -

1 Management consulting services B ER A AR S 10 Storage and warehousing services  EEEINFS
2 Convention and exhibition services o A e 11 Transport services SEE RS
3 Advertising services [ AR 12 Tourism services FE RS
4 Accounting services =R 13 Audiovisual services R AR5
5 Real estate and construction services R K A SRS 14 Legal services IR
6 Medical and dental services B R B S 15 Banking services SRATIRAS
7 Distribution services SRS 16 Security services SBEIRTS
8 Logistics services Y IR 17 Insurance services 1R B IR
9 Freight forwarding agency services EYrER RS 18 Telecommunications services EBIIRFS
Q2. Who are the Hong Kong service providers? fiE " HERHHEIRARAL ?

A2. Annex 5 of the CEPA provides for two categories of Hong pauc o CLHEY MRS5S A - 55—
Kong service providers: natural persons and juridical persons. *E%%ﬁﬁﬁﬁﬁ\ﬁﬁgfﬁﬁ’ﬂﬁ%)\ Y- -
Natural persons are permanent Hong Kong residents, and AR v T BT T e
juridical persons include companies, partnerships, and sole ‘Q‘*‘ MERAT - A « B
proprietorships, trade associations and chamber of commerce .
who are legally formed under the Hong Kong laws. FE (T30 E) 5

Q3. What criteria must the Hong Kong service provider fulfill? R = AT SR TS e R R

A3. With the exception of the legal service sector, a Hong Kong TEIRAEE" ?
juridical person including a Hong Kong company must meet Sz R TR AL o R E R
the following five criteria: S RIS B B A vk R TRt ﬁ o
(1) Its scope of business must encompass the services it (1) W TR R S S B F A

intends to provide in the M‘alnland of .Chma;. L S A B S
(2) It must have been engaged in substantial business -
operations for 3 years (5 years for construction companies, (2) RAELFCAGE AR MR RACES
insurance companies and banks); FEBLE (PR PR E AN AL - ST
(3) It must have more than 50% of their staff who are F ~ ORba R H AR s R 254
residents in Hong Kong without any limit of stay; AR
(4) It must have paid profit taxes in Hong Kong; (3) EEWANTHRRINE TR ENEY
(5) It must have evidence of owning or renting a business R PR R L E TS B T HES50%L
premises commensurate with its scale of operations. =

(4) N FMFHEREIMRIEA
(5) FEWAFMATEIEA S E
SELHAIEE] -



Frequently Asked Questions (FAQ) about the WTO and CEPA

Q4. In a certain period during the year, our company's Hong Kong i
employee ratio drops to less than 50%. But the ratio of Hong
Kong staff to total staff is over 50% at the beginning and end
of the year. How is the number of Hong Kong employees G
with residence status determined?

A4. Tt is not specifically given in the CEPA annexes whether a
weighted average headcount method will be used to calculate
the numbers and thus compute the ratio of Hong Kong
employees to total employees. It is expected that the detailed
calculation method will be announced later.

Q5. Our company will send the Hong Kong employees to work B
inside the Mainland. Is that a mandatory requirement for the
Hong Kong employees to work in Hong Kong?

AS. The CEPA does not state that Hong Kong employees have to
work in Hong Kong. But CEPA requires that the employer it
must file to the Inland Revenue Department the "Employers' o
Return of Remuneration and Pension of Employees" and keep
the copies for record.

Q6. What documents are required for certification as Hong Kong service [l
providers? Rz

A6. The intended service provider should produce the following
documents to the Industry and Trade Department to apply for a
certificate as the Hong Kong service provider:

(1) Copy of Certificate of Incorporation issued by the Companies
Registry;

(2) Copy of Business Registration and an Extract of information on
the Register of Businesses;

(3) Audited financial statements for the past 3 years (or 5 years);

(4) Original or copy of documents substantiating the owning or
renting of business premises in Hong Kong by the Hong Kong
service provider;

(5) Copy of profits tax returns and Notice of Assessment and Demand
for tax for the past 3 years (or 5 years as the case may be);

(6) Copy of Employer's Return of Remuneration and Pensions in
respect of the employees of the Hong Kong service provider;

(7) Original or copy of documents substantiating that more than 50%
of the company employees are residents of Hong Kong as defined;

(8) Original or copy of documents substantiating the nature and scope
of the Hong Kong service provider;

(9) A Statutory Declaration by the authorized representative of the

Hong Kong service provider.

After receiving and examining the above information from the service
provider, the Trade and Industry Department will issue a "Certificate
of Hong Kong Service Provider" showing that the applicant has
fulfilled the criteria of Hong Kong service provider as per provisions
in article 6(3) of the Annex 5 of CEPA. The two sides to the CEPA
will work out the format and contents of the "Certificate of Hong

Kong Service Provider" later.
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Frequently Asked Questions (FAQ) about the WTO and CEPA

~

Q

A

~

]

Q

A8.

A9.

. If a foreign company acquires the shares in a Hong Kong company

that satisfies the requirements of a service provider, will the acquired
Hong Kong Company be still accepted as a Hong Kong service
provider at the time of submitting the application for certification as

Hong Kong service provider?

. The acquired Hong Kong Company will have to wait for one year

before it can submit its application for certification as the Hong Kong

service provider.

. If there is a change in the shareholdings of the Hong Kong following

a group re-structuring without a change in the beneficiary ownership,
will the re-structure affect the Hong Kong company when it submits
its application for certification as a service provider?

The Annexes and CEPA itself do not specifically deal with this issue.

We have to wait for further elaboration from the two sides on this.

. What is the requirement for a natural person to be certified as Hong

Kong service provider?

The Hong Kong service provider should provide identification of his
or her Hong Kong permanent resident status, and for Chinese citizens
among such service providers, they should provide the Home Visit
Permit or the HKSAR passport. In addition, they should provide
copies of statutory declarations, identification document of the natural
person, and documents of Business Registration, Profit Tax Returns,

and evidence of owning or renting business premises. All of them

must be attested by an attesting officer as recognized by the
Mainland.
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Disclaimer

The Company shall
not accept any
responsibilities for
any loss or damage
arising from the use
or reproduction or
re-dissemination of
the information
within this booklet.
Materials in the
booklet are
distributed without
responsibility on the
part of the Company
for loss occasioned
by any person acting
or refraining from
acting as a result of
any views expressed

therein.

Hong Kong FH¥E

Unit 1506, 15/F, Wing On House, 71 Des Voeux Road, Central, Hong Kong.

Tel.: (852) 2374 0067  Fax: (852) 2374 1813  Email: enquiry@china-tax.net
Contact : Mr. Alfred K K CHAN, Mr. Ulfred U
AR T Rk R ERE 15062

T 1 (852) 2374 0067  {HEL : (852) 2374 1813  FEH[ : enquiry@china-tax.net
g« BROEAE -~ smoik

Shenzhen 31

Room 1909, Gintian Building, 1199 Heping Road, Shenzhen, China
Postal Code 518010

Tel : 86755-82117595  Fax : 86755-82474745

Contact : Mr. Hinson LEE 86-13925275793

BRI T FE T A5 1199545 HH K B 19092 i 518010
FEEL - 86755-82117595  {HE : 86755-82474745

i« 244 86-13925275793

Beijing b5t

Room A, 26th Floor, Block 3 No. 1 Jia, Nong Zhan South Road, Chaoyang District,
Beijing, China Postal Code100026

Tel.: 8610-63420936

Contact : Mr. William CHAN (English)  Mr. SUN Zhong (Mandarin)

F B T i PR R — SR 35 A2 6 fF AR TR 100026

L 1 8610-63420936

TR+ RS ~ SRR
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