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2. —AIMHATES

MEERFA+=MAPEZRHR

JE NEFE R S Conflict between FIEGE €
) T ncorporatio
residence jurisdictions
Country A Country A
| e |
%ﬂ*ﬂjﬁ] jzljﬁj\‘*/]'\‘{ﬁ" Place of Dividing by:
FRTEH L. ARALERT nanagemet 1) Permanent home;
2. EER| L 2) Center of economic interest;
Country B 3. [Hg Country B 3) Nationality;
4. & U 4) Mutual procedure
JEHL 5 JE N FE R Conflict between
residence & source
Country A Country A
. .
A3 . Permanent establishment:
Z%%glj@{t%%% IF Branch, representative office,
/f; Hos EoieniN N factory, construction site, place
Country B %m‘]:ﬂﬁ\ Eﬂ*&ﬁj‘ Country B of business, management office,
'JETIE*JH‘@\ jF‘\I1$EEJIij/F\ presence of employees, etc
s A
ST
N - Domestic rules DTA rules
H e B 2 :
. P.E. Exceptions to scope of P.E.
BRI BISER ( THEREENG ) - -
—— — — 1.|Set up fixed place of |(a) Maintenance of stock of
1. E%—Hlﬁ_\/_lﬁlm ES—HARUTHEE. XM business on the goods belonging to enterprise for
KEZT BN MREARSLEYRERS other side storage, display & delivery
R ER purposes

2.| Employees sent by

— BT HRBIEAN AN R

S| ER—FHEARA |REABIBEEELHFHES
MU RBLZD | HEHRT UL E—FHRE
L#E VETAR

one side to work on
the other side

Performing such activities for
periods not aggregating 183 days
within any 12 month period

3.| Hire dependent

| b %R S EERCEE |

agents to sign
agreements in the
other side

(c) If the agreement is in
connection with the above tax-
exempted activities

‘ For other exceptions, see HK-China DTA
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BAERENRS : BENH

H R AL AN

M5 3 gi‘;ﬁ@ﬂ@
Y
L

S & http://www.china-tax.net/pub/Article4.pdf

Limitation to residence jurisdiction: PE

Activities not
constituting
PE

Activities that
constitute PE

-

Exception
s

Reference: http://www.china-tax.net/pub/Article4.pdf
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Ja& M e P R
Source-source conflicts
L~ L~
ifFWWJ‘D‘( CountryA Licensing agre ent COUﬂtryA
Others:
- H Al ¥ - - -
= S\ = Employees signing
e N T S by
Country B {:}{;ﬁ@%aﬁ;% Country B agreement with HK
A LA 7 employer, work in China
e Case

> BN A IRE — L 5 TRRRRESE TAR 24, %05
TREEXR, WTE. TMEREEmnER.

> . K EE. DS KS A2
A2 %R T R4 407 9B

PR (D MRAESRE SIS KR OB E ,
W5 E o BRI %, RKEBRR KR (HK
S ame) HP T EEE (2 BEERE

AN TT LLTE [E PN 314545 52 (Tax credit) .

» A HK company assigns an employee to work in China for
two years, who is a US national with the spouse and
kids working and living in Canada.

» Question: “What tax claim the following jurisdiction
shall exercise: HK, China, US and Canada? Where the
employee should pay the tax bill?”

Hint (1) Per US-Canada DTA, family ties (center of vital
interests) shall take precedence over nationality; (2)
Tax resident has right to claim tax credit for tax on
foreign income.

18
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US-Canada Tax Treaty
Article 1

This Convention is generally applicable to persons who
are residents of one or both of the Contracting States.

US-Canada Tax Treaty

Article 4
1...

2. Where by reason of the provisions of paragraph 1 an
individual is a resident of both Contracting States, then
his status shall be determined as follows:

(a) He shall be deemed to be a resident of the
Contracting State in which he has a permanent home
available to him; if he has a permanent home
available to him in both States or in neither State, he
shall be deemed to be a resident of the Contracting
State with which his personal and economic relations
are closer (centre of vital interests); ...

20

HESEEES |
Direct and indirect credit | \EHA
195! B [

BLRTRE 100

FifE (B 30

. Bl 10

Rl sy _49

R 21

[ ORET—hERL R ES23%. |
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Direct and indirect credit

dividend Home country

Profit b/4 tax 100
Income tax (30)
70

After-tax profit _70
Host country Dividend 49

Div. tax 21

Article 23: Malaysia-China DTA

22

Bl e ik 4

1. B S5 2 75 AT DR 4 ?
2. fERE 27 N?

i35
LRI RRINE 100
B (30%) 0
Qe LS 100
E}E BEBE (30%) _0
i3 100

23

Tax sparing credit

Who is the beneficiary for
tax concession? /

Home country
dividey/

Profit b/4 tax 100
Income tax (30%)__0
After-tax income 1

Host country Dividend
Div. Tax (30%)

5
o

=
(=3
oo
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JENE 5 s e A

o D PR A D i [ S5 S TS N
ZIE IR AR, AN RS T A B R o

o BGPTSR R D% 8 5 TS AR
AR, DBEMBNZGER.

Residence vs. source jurisdiction

¢ Income may taxed under the laws of a country
because of a nexus between the country and
the person earning the income, irrespective of
where it is earned.

¢ Income may also be tax under the laws of a
country because of a nexus between the
country and the activities that generate the
income, with no reference to the residence of
the taxpayer.

Source: International Tax Primer, Kluwer Law International, p19.

SBE

XA R W B AE B LR
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Part 2

Comparing the tax on
investment income
derived from China

28

FDI #hps i B R 5t
KBS IR L

1. BVI Co. 4E/RETRER

2. HK Co. it

3. Mauritius Co. & B3R
4. Singapore Co. #
5. Canadian Co. & X

29

FDI &b B R 5t

Comparing tax on investment income

. BVI Co. 4E/R5RES

. HK Co. it

. Mauritius Co. & H R
. Singapore Co. #
. Canadian Co. & X

ahhwWNPRF
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> HhE BT Al
> 2008.1.17 » HNEFTTE MS Tl
HUSREE Bt > 20084E1 A 1 H FHABS ML
NIiEISEnyn

Domestic tax rules in host country

ARIE N i

31

Domestic tax rules in host country

»Before 2008.1.1, dividend distributed
from the profits earned by the FIE in
China is exempt from income tax.

»Dividend from profits earned
thereafter is subject to tax.

32

Pewt [ (X ) B e (D

> WA BT AR R IR, LEREE T RE
LI AL
(a) AiEFL
(b) S CHL 5 R BAUA e D
(c) BRI AR
(d) 7 AR 3E [ B A B AR

33

Domestic tax rules in home country - (1)

»Where the FIE pays a dividend, it may be
taxed at home in one of the following ways:

(a) No liability for tax

(b) Tax exemption (unilateral or bilateral)
(c) Tax on receipt basis

(d) Tax on as-earned basis

34

7 X)) BLvE R E (1)

AT R

UEIRHURESy /
ik

K

LR WO B | EREER BTG
JIEZDN i AR
fER JIEPN [ 2R3 [ 4 /) R o
P A AL A
e WO, g | Bl e ek

B, sl RHE L
Bl
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Tax rules in the investing countries (I1)

No liable to|BVI / HK

tax

Liable to  |Singapore, TW, | Tax on receipt basis
tax Canada

Liable to Canada Tax on an “as-

tax earned” basis
Exempt Singapore, Tax spared, or tax
from tax Canada exempted under

domestic rules

36
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Classification of tax jurisdictions:

BUBCEFEIX 2K
L [RBREAE | AR L |BVI
B Byt e K B

L RBE AT | REAEH RERIL |HK
CHUBL thig, | F# (1£20104

I. | Tax haven Cannot sign BVI
Co. DTA
Il. | Semi-tax Can sign DTAto |HK - It signs DTA

haven Co. a certain extent |after 2010, but

BIANZEAT 298 | j5 ] 20T 4B (i.e. air and HK is still a tax
SN o iz, R4 shipping service | haven.
S5 income)
.| JEREBLHE A 7] | REASAL CGRLBL HTindss K/ Ill. | Non-tax Can sign DTA | Singapore /
e o] haven Co. Canada / China
1. Singapore #nz (EHNE) 1. Singapore

» Foreign source income is taxed if received in
Singapore; ¥E4NTEC N BN AERL . [Section
10(1), SITA]

» Offshore dividend Income received in Singapore is
taxable but it is specifically exempted under domestic
Income Tax Act. S5 4N ZRIS R I N BN i EEghFL,
B2 [ A TS BOE A R 0 58 B FLE . [Section
13(8), SITA] (ZGAEf5 )

39

» Foreign source income is taxed if received
in Singapore; [Section 10(1), SITA]

» Offshore dividend Income received in
Singapore is taxable but it is specifically
exempted under domestic Income Tax Act.
[Section 13(8), SITA] They adopt a tax-and-
exempt approach.

40

Singapore s (Wi 7€)

>IEANITS A A (CEAERA) |, R AR %
b (FIE) %R =>10%, KA EFEFIED
SN AT AR (A EEHR )

B 55 o BEAT LA B2 3 5

41

Singapore (bilateral rules)

»>tax credit, including credit for tax paid on
profit earned at company level if Singapore
equity in FIE =>10%

Tax residents are eligible for tax credits.

42
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H IS M S U A BB R

> M TR TSR R S R 2= 5

> Gu i F] LA BE Y R R SE AN RS A (R
nEl ] DR CLRTEEE 580, IR REI
> LR TS

43

Tax policy of foreign dividends in Singapore
» Difference between tax credit and tax
exemption

» Tax exemption can reduce the taxable
income (keeping carried forward loss intact);
Tax credit cannot reduce the taxable income

44

2. Mauritius & B RHT

> GBLL BRI AH: B EUANIZ15%ERL, {H=2&
[ BV 80% 4, A AR F /&3%.

> GBL2 KA AA]: ATAERL (HE, GBL2A
F) AN AT DL 2 B e AR B

45

2. Mauritius

» Company (GBL1): foreign dividend income is
taxed at 15%, but tax credit is available at 80%.
The effective tax rate is 3%.

» Company (GBL2): foreign dividend income

is not liable to tax. But GBL2 is not eligible for
DTA concessions.

46

3. Canada fji& Ak (FUL P E)

> A =R R F)

>IN RAETE E AT (FIE) $#51HE10%, i
SRy NG

> A (A .

47

3. Canada (bilateral rules)

> Dividend distributed by treaty country Co
(FIE) is exempted from income tax, if
Canadian tax residents own more than 10%
equity in the FIE.

> Indirect credit also available.

48
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Canada (domestic rules)

> ARPE B 2 AR A

1. AP 8 AR L B SR B IR I ik
i)

2. BB AR AE R0 S I 0B (CFC, AIREHBE
LR

49

Canada (domestic rules)

> Dividend distributed by Non-treaty country
Co.

1. Taxed on receipt basis if foreign subsidiary
earns active income

2. Taxed on as-earned basis if foreign
subsidiary earns passive income (i.e. CFC)

50

4. Hong Kong
> ANTAERL:  BE N EEAMREBE IR A TAERL

> AR SR b R, EREE LSS
PR AN

51

4. Hong Kong

» Profits not liable to tax: investment income
(foreign and domestic)

» HK tax system adopts source principle;

Exception: taxation on shipping and air service
income

52

5. BVI 4E/R 5B &y
> YRR U B BE AN AMIEBL

> YRR ARIARVEA L () ZE
% NEATHED . Bl A,

> UEIRBURE By 4 W) FoVEAE A AL 70 24 1 i A
NVE ML .

53

5. BVI 4E/R 5B &

> BVI does not impose tax on foreign income.
» BVI Co. has no power to carry on business
with BVI residents, and own any property

situated in BVI

» BVI Co. can hold a leased property for use
as the registered office in the BVI.

54
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AFAERLS i

55

Not liable to tax
VS
exempt from tax

56

Xoffse EERE S ERL

N
IS ~ ISR

AR :
f_j_{?

ATALEBL DL Bl (HE

PR RS S i BA R 2 )

57

Dividends liable to tax (LTT) vs not liable to tax
(NLTT)

LTT: NLTT:
Singapore, E{Vl’
9 i ong
Canad Exempt\\ Kong,
Singapore etc

NLTT, LTT, Tax exempt: determined by domestic rules

58

Bt A FN (i) Kz —

> A FE WAL SS T
Bl e “Billcbeil” %%
T LLRIESAAT 5

B B, FEd
X (tax sparing credit)

> HIEEH G (dividends) 7EJC B E B}

15 AR L 55, FHE

P B2 (R A 26 3

(S13(8)SITA) FLLFl. [SLIE)E %]

59

Tax-exempt investment income in
Singapore (1)
(a)Tax rule in host country grants the exemption.

The exempt (untaxed) income is spared under the
DTA articles.

(b)Where dividends received in home country are
taxed but the same income is specifically exempted
by domestic rules [S13(8)SITA] [tax-and-exempt]

(a) and (b) work together.

60
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Bt AEFINI (i) BRIl —

> 5N, HUIN R X 5 AN BRI e AR
BB X G A8 T 855 R
[2009]6985 }%[2015]7-5 Ak JE B MV B AU iE
fifg . M=l prtg) Bk

> TR BN RRSAERE, s A w145 H b
BB T R AT LA 38 23 F] (conduit
Company).

61

Exemption of foreign investment income in
Singapore(2):

» Unlike HK, Singapore imposes tax on foreign
investment income. It is not caught under SAT
[2009]698 & [2015]7, which deals with the gain
derived by non-resident company on the indirect
transfer of equity in the FIE;

» As Singapore taxes on foreign dividend income, it
may be used as conduit company in tax planning.

62

BRI (Bl Ml =

> EIEA T AR RIEES, HFIN A F 5
DA R

63

Investment income in Singapore (3)
»The HK companies ordinance does not
require that the directors must be HK
residents.

»Singapore companies act has such

requirement.

64

RIS 5 TR

ik ] T S
(BT A AL THE)
JIEYN H; H
(MrsE214655 230
BN Hs H
(MhEHE 22465250
K # i
o (P 52345250
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“Tax sparing credit” and “indirect credit”

Tax sparing credit | Indirect tax credit
(ownership
threshold applies)
Canada Yes; Yes
Article 21(2)
Singapore Yes; Yes
Article 22(2)
Mauritius Yes; Yes
Article 23(2)

66
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“laEIR T 5 CLERLRY

A3 s i E 5%
ERRRERA| TUERLER
BTHE
-k g AN
R - 3 H H; EHRRE
B AR IHE
Hp - g s EHER
BB BUIHE
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“indirect credit” and “reduced tax rate

Indirect credit; | Dividend at 5%
ownership withholding
threshold income tax

applies
China- Yes N/A
Canada DTA
China- Yes Yes, ownership
Singapore threshold
DTA applies
China-HK Yes Same as
DTA above

68

AL 55 26 B BT I B A B ik L A

Comparing HK IRO and Singapore ITA

LS 2%
H14%

RIS
EH10%

KR T 5 AU
A

ERL

AL

KIRT BT
A

AERE

ERE GCAIE
A ESFAERD

IRO, S14 SITA, S10
Income Taxable Taxable
derived within
HK (Singapore)
Income Not taxable Taxable (upon
derived from receipt)
outside HK
(Singapore)

Charge of profits tax — IRO

CAP 112 Inland Revenue Ordinance
S14 Charge of profits tax
(Past Version on 19970630).

(1) Subject to the provisions of this Ordinance, profits
tax shall be charged for each year of assessment at the
standard rate on every person carrying on a trade,
profession or business in Hong Kong in respect of his
assessable profits arising in or derived from Hong Kong for

that year from such trade, profession or business (excluding
profits arising from the sale of capital assets) as ascertained
in accordance with this Part. (Replaced 2 of 1971s.9.

Amended 7 of 1986 s. 12; 56 of 1993 s.

71

Charge of income tax — Singapore Income Tax Act

10.—(1) Income tax shall, subject to the provisions of this Act, be
payable at the rate or rates specified hereinafter for each year of
assessment upon the income of any person accruing in or derived from
Singapore or received in Singapore from outside Singapore in respect
of —

(a) gains or profits from any trade, business, profession or vocation, for
whatever period of time such trade, business, profession or vocation
may have been carried on or exercised;

(b) gains or profits from any employment;

(c) [Deleted by Act 29 of 65]

(d) dividends, interest or discounts;

(e) any pension, charge or annuity;

(f) rents, royalties, premiums and any other profits arising from property;
and

(g) any gains or profits of an income nature not falling within any of the
preceding paragraphs.

72
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=4 Part 3
Bcth e EZEEH W Major Objectives of DTA
RSt e =2 H 1 (1) Major Objectives of DTA (1)
> ﬁ'ﬁﬁ%ﬂiﬁﬁé > Avoidance of double taxation
> ﬁ”@\iﬂﬁ‘ﬁ% » Allocation of tax jurisdiction
i %ﬁaj%;jfig;é{%ﬁ% » Avoiding discriminatory taxation
THIRAC . .
> RTF [ BRI  H i Exchange of information (EOI)

75

Enhancing certainty in taxation for doing
international business and cross-border
investment

76

T N

> AN T35 3 0B UL A AN 8 5 775 B W B AL A
> ELEE R

> [

> BN T IR

> XL HE R

> B EAE S

> PSR IR

> EA LA

77

Basic concepts

> Juridical double taxation vs. economic double
taxation

» Direct credit

> Indirect credit

» Unilateral credit

> Bilateral credit

> Tax sparing credit

> Tax resident

» Permanent establishment

78
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Scope of DTA &5

> AL 0 38 FH T B2 [ — 0 BRI 9 X5
RN

DTAE HEE: Person fudh AR A 5N

79

Scope of DTA
> This DTA shall apply to persons who are
residents of one or both of the contracting

states.

»The personal scope of the DTA covers:
natural person and legal person

80

S E 7> Part 4
WL Permanent Establishment
A = B AL S5 1a) & Taxation of Non-residents
e R HRET RIS E 2% 3T Class of Non-residents Applicable DTA articles
I (fEREEE I | ERNE 7560 1. |Foreign enterprise having | Article 7: Business
HWEAEEE (AMED a permanent profits
VN A 13 3 establishment (PE) in Article 5: the scope of
LRI 1 A getab 5
(%5%) exceptions to PE
N NS p—— o 2. |Foreign enterprise having | Article 10, 11, 12
2. \WAEEREWALE | T BUE no permanent (dividend, interest,
L IR ARUEISHEN . RE. FE. K establishment (PE) in royalty): Liability for
(HhED »AF], 2 BRI (810, China, but deriving China |withholding income tax,
8k E HE e 111 12%%) source income and administration of
A WIT

PREFHEAY
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AR HEDIA?

ERTRAEESRMEREZ AN
R, EHRIEANEEKIRE.

85

What is a PE?

> PE arises from the conflict
between residence jurisdiction
and source jurisdiction.

> Itis also an exception to the
residence jurisdiction.

86

H A RRE EENLR ?

> BENM, ZEGR, PAE;

> NEBENMA K I EIERE
MMV IS 5

> %EF)?%EEIYEibiﬁ—%ﬁHBﬁE‘JJ\

> 33%3‘%&%$31T_‘ZA [ AR

87

What constitutes a PE?
> Establishment, place of business, or
an office;

> Foreign party to CJV that is not
formed to have a legal capacity;

> Presence of employees for a certain
time period;

> Agent appointed to sign contract or
accept orders.

88

LR AESEZ]

sk AFTRBNEAS & H =FHU . T,
;Eé%‘éﬁﬂfjfEVﬂ})\%éE#?X*”/éxﬂﬁﬁ*ﬂ*ﬁ i, &
iz

(=) EHHM. B IrEY;
(=) I K. TRERERBHERIA T
(=) AT 5T

(0D MHEFL, 2236, S, BE. PRSELT
FEAEAL I3 5
(1) AR FLLETESHIN . .

Al T AR A SR Tt 2% 515 5 9%

89

90

Establishment or place of biz
Management establishment, business establishment
or administrative office;

Factory, farm, or place of extraction of natural
resources;

Place where services are provided;

Place where a project of construction, installation,
assembly, repair, exploration, etc is carried out;
Other establishments or places of business where
production and business operations are carried out.

As per Art. 5 of Implementation Reg.

All right: erve ‘FI&E&&H.HEHAE
Chinar.ci. Ly

PREFHEAY
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B i 5
LN LA

o1 Il ight

PE exemptions under DTA

92 Il ight

DTA exceptions

B TR EEHEER

WER—FH |@QES-—AERATIHE. XTEW
BYEE MRERDS %Y=& 7 MmNk E
%3 [EE

Constituting Not constituting PE

P. E.

REIMN | oms—raaenis. 2AEH
MRIEA G SR E T B 17

(ES—HFRATAE=AMIMmRK
ALK HEEmET

5%, PHRIE |

93

1)| Have a fixed |(a) Use of facilities for storage, display,

business delivery of goods belonging to the
place on enterprise
other side (b) Maintenance of stock of goods

belonging to enterprise for storage,
display & delivery purposes

(c) Maintenance of stock of goods
belonging to enterprise for purpose of
processing by others

Ref: China-Singapore DTA

94

BLis i e 1 51

DTA exceptions

R THREENNE

Constituting P. E. Not constituting PE

DES—FIRIE |(d) ARBLREHEYRE R
EREFR HELERBRE BNFMRHE
EEIFFR

(e) AADHITHAB AR
HWEIMETESIE B WATIR
W EEE WimFr

1)|Have a fixed (d) Sourcing of goods, collecting
business place on information, from China

other side

(continued) (e) Performing activities of

preparatory or auxiliary character

95

96 \ll rights

PREFHEAY
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]

Ref: http://www.china-tax.net/pub/Article4.pdf

All rights

Exceptions

Bl b 58 Bl ok DTA exceptions
RN TR EEYY Constituting P. E. Not constituting PE
L BEREBALERS | REBEATINEERET 2./Having an agent | (a) Having agent conclude
—AZITEE AR E 1T ESSEE conclude contracts for activities
contracts on other |relating to (1) above
(b) REMZLERFUFH side
24 — i EE 4L
é}%égﬁﬁﬁ;g%}t%i (b) Broker and general
A AL commission agent on the
PRSI other side
DTA exceptions DTA exceptions
RN THREENG Constituting P. E. Not constituting PE
= B of = [ oy N 3.|Presence of employees Performing such activities
3 E?gﬁg%% Eigz}gﬁjﬁ&&ﬁlz A% providing services on for periods not aggregating
E{j\ia@i%%ﬁ] = ° other side 183 days within any 12
@}%@%%’%Ei&] month period
— IN= S o 4.|a company which is a Not to be considered a PE
4. ﬂggﬁ%?ﬁg% TUNFEREIN resident of a Contracting
E%—;EE;E% State controls or is
3 p—n controlled by a company
:_jzf_ﬁk_‘gﬁ,%\ which is a resident of the
= TE “ other Contracting State, or
which carries on business
9 Al rights % that other State Al rights
BAERNBIS - NS Exceptions to residence jurisdiction: PE
Activities
R BRI ANKE R Activities not
(S FENLA ) constituting PE constituting
) PE

Ref: http://www.china-tax.net/pub/Article4.pdf

102 \ll rights
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alfredchan@kkchan-cpa.com.hk

alfred#@china-tax.net

To be continued

alfredchan@kkchan-cpa.com.hk

alfred@china-tax.net

PREFHEAY

18



