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Administrative Measure for Managing the Treaty Treatments Claimed by Non-resident Taxpayers

under Tax Treaties

Fom m
Chapter 1 General Provisions
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With a view to implementation of the double tax agreements (including the double tax
arrangement concluded with the governments of the Hong Kong SAR and Macau SAR, called “the
double tax treaties” hereafter) that the government of China has signed with other countries, the
Articles for the avoidance of double taxation for international air services, international shipping
services, road transportation services, and the agreements or exchange of notes for the granting
of tax exemption on income from the supply of international transportation services (called “the
double tax agreement for international transportation services” hereafter), regulating the treaty
treatments that the non-resident taxpayers receive, and in accordance with relevant provisions in
the PRC Enterprise Income Tax Law (the Enterprise Income Tax Law) and its implementation
regulations, the PRC Individual Income Tax Law (the IIT Law) and its implementation regulations,
the PRC Tax Administration and Collection Law (the Tax Administration and Collection Law) and
its implementation regulations, the State Administration of Taxation (the SAT) promulgates this

administrative measure as set out below.
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Article 2

This administrative measure shall apply to the non-resident taxpayers that owe the obligation to
pay tax in China and wish to receive treaty treatments.

The treaty treatment, as stated in this administrative measure, refers to the legal obligations for
the income tax under the PRC Enterprise Income Tax Law and the income tax under the PRC
Individual Income Tax Law in China that can be reduced or exempted under double tax treaties or

double tax agreements for international transportation services.
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Article 3

Non-resident taxpayers who meet the conditions for treaty treatment may declare that they are
entitled to the treaty treatment and accept the post-declaration supervision by the tax authority
at the time of filing the tax return or at the time of providing information for the tax withholding
agent.
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Article 4

The tax authority in charge of the tax obligation for the non-resident taxpayers (the supervising
tax authority), as stated in this administrative measure refers to the state or local tax bureaus that
has the power to collect taxes from the non-resident taxpayers who have incurred the obligation
to pay taxes in China.

The non-resident taxpayer, as stated in this administrative measure, refers to those who are not
considered to be the PRC resident taxpayers (including non-resident enterprises and individuals)
as defined under the Chinese tax laws or tax treaties concluded by China.

The tax withholding agent, as stated in this administrative measure, refers to the units or
individuals who owe the legal obligations under the domestic tax laws to withhold taxes on China
source income earned by the non-resident taxpayers. The tax withholding agents include the
withholding agent as provided under the law or the withholding agent as designated under the
PRC Enterprise Income Tax Law.
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Article 5

A non-resident taxpayer who chooses to declare Chinese tax on his own shall exercise his own
judgement whether he is entitled to treaty treatment, declare true information and provide the
tax authority with the tax declaration form, materials and documents that are specified under
Article 7 in this administrative measure.
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Article 6

In case that the taxes are withheld at source or by designated agents, the non-resident taxpayer
who considers that he is eligible for treaty treatment and would like to receive treaty treatments
shall inform their tax withholding agents, and provide the declaration form, materials and
documents in accordance with Article 7 of this administrative measure.

Where the non-resident taxpayer provides complete sets of documents to the tax withholding
agent, and the information in the declaration forms fulfills the conditions for treaty treatments,
the tax withholding agent shall withhold tax in accordance with the provisions in the tax treaty,
and forward the declaration forms and documentary evidence to the supervising tax authority.

Where the non-resident taxpayer has not informed the tax withholding agent that he wants to
receive treaty treatment, or the non-resident taxpayer has provided the tax withholding agent
with documents and information in the declaration forms that fail to meet the conditions for
treaty treatment, the tax withholding agent shall deduct taxes in accordance with the domestic
tax laws in China.

Lk AFERABNG W ERHEN, NAEGBH RN B AT 0S840 55 AES,
FHAR N 0% DA 5 R AT BB

() (ARJE RABABUE RS (5 B R CURAE 1. B 2)5

(=) (CIERRABN =2 BN E BRI S RDY LA 3 2 10);

(=) Habp e 4 290 J5 B 55 8 24 JR AR 4N R A BT 0 ST — S A PR EETHIR LU
FLIBUCRE B BN 32 Bl R [ Bz i 2% s 18 B B iz ey bl i€ Fp a8 i Al W] R
Zif 20 7 185 AR T AE OB R R BN R TS DR BT IR LU B R 3% A ERIAR
BBUSE RS e R s 252 [ BRisfm g RrB AN, R RAZRZ10J7 BURF S 17 = A
BB RS i

(0D SESHRIAA XA B ERSERAR SR SO RS RUEIEY]
Bk

() FAb BSOSO R E A BRI 7 3245 58 2 sk BT i 17 168 B [ B iz i
SEFFIB L R AT A BERL .



IEE RPN LL B AT SR RE G UE I L AT & 2 W e A B 2 1 O et Bk

Article 7

The non-resident taxpayer claiming treaty benefits shall, either of his own accord or through the

tax withholding agent, submit to the tax authority the following tax declaration form and

documents as set out below:

1) Declaration Form giving Information about the Identity of Tax Residence for the
Non-resident Taxpayer (Appendices 1 and 2);

2) Declaration Form Stating Entitlement to Treaty Treatment by Non-resident Taxpayers
(Appendices 3 to 10);

3) The certificate of tax residence issued by the tax authority in the state of which he is the
resident; the certificate of incorporation in lieu of certificate of tax residence where the
non-resident taxpayer engaged in international transportation services seeks to claim
benefit under the tax treaty provision or a double tax agreement for international
transportation services. Both the certificate of residence and the certificate of incorporation
should be issued within one calendar year of submitting the application for treaty benefit to
the PRC tax authority or tax withholding agent; the photocopy of his passport issued by the
state of which he is a resident in lieu of certificate of tax residence where a non-resident
individual seeks to claim treaty benefit under the double tax agreement for international
transportation services.

4) Documentary evidence of contracts, agreements, resolution by the board of directors,
resolution of shareholders and proof of payments, all of which are related to the earning of
income;

5) Documentary evidence showing the entitlement to specific treaty treatment under the
treaty provision or double tax agreement for international transportation services, as
required under the provisions of other legal texts;

6) Other information the non-resident taxpayer can provide to the tax authority of its own
accord showing his entitlement to the treaty benefits.
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Article 8

With reference to different articles in the double tax treaty, the non-resident taxpayers who seek

to receive treaty benefits shall submit the declaration form and documents as required by Article

7 at the following points of time:

1) the non-resident taxpayer claiming treaty benefits in respect of independent services,
dependent services (employment income), government services, teaching and research, and
students, should submit the declaration form and documents to the tax authority or tax
withholding agent the first time he has received or earned the relevant income. The
non-resident taxpayer is not required to submit the same information to the same
supervising tax authority regarding the same provision in the double tax treaty where the
conditions for treaty benefit and the information he has submitted remain unchanged;

2) the non-resident taxpayer claiming treaty benefits in respect of the earning of business
profits from a permanent establishment, the provision of cross-border transportation
services, the earning of dividend, interest, royalty, pension or the benefit under double tax
agreement of international transportation services, should submit the information to the tax
authority the first time he has earned the income, or the agent who withholds taxes at
source the first time, in the relevant tax year. The non-resident taxpayer is not required to
submit the same information to the same supervising tax authority regarding the same
provision in the double tax treaty within 3 calendar years commencing from the tax year in
which the he submits the tax declaration form and documents where the conditions for
treaty benefit and the information he has submitted remain unchanged;

3) the non-resident taxpayer claiming the treaty benefits in respect of capital gain, income
earned by acting as artistes and sportsmen or other income, should provide tax declaration
form and documents to the tax authority or the tax withholding agent each time he earns

the income.
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Article 9

Where the non-resident taxpayer has provided the supervising tax authority with the contracts,
agreements, resolution or board of directors, resolution of shareholders, payment proof, etc. in
accordance with item 4 in Article 7 of this administrative measure in respect of other cases of
China-source income before this declaration, the non-resident taxpayer is not required to provide
the same supervising tax authority with duplicate information. But the non-resident taxpayer
shall inform the supervising tax authority the time when he submitted the aforesaid declaration
for treaty treatments.
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Article 10

The information stated in or provided with the tax declaration in accordance with this
administrative measure shall be in the Chinese language. If the original documents are written in
a foreign language, the non-resident taxpayer shall provide the supervising tax authority with the
Chinese translation. The non-resident taxpayer or the tax withholding agent may provide the tax
authority with photocopies of the documents that are required under items 3 to 5 in Article 7 of
this administrative measure. However, they should indicate in the photocopies the location
where the original copies of documents are kept. The documents shall be stamped or signed by
the responsible person, and made available for inspection upon request by the tax authority.
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Article 11

In case that the non-resident chooses to declare the tax on its own, he should provide the
supervising tax authority with the declaration forms and information as required by this
administrative measure in respect of each operating project, place of operation, or place where
the services are rendered.

In case that the taxes are withheld at source or by designated agents, the non-resident taxpayer,
if there are more than one tax withholding agent, shall provide each agent with the materials and
declaration forms as required by this administrative measure. Each of the tax withholding agents
shall submit the material and information to the supervising tax authority in discharging his
obligation to withhold taxes in accordance with the law.
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Article 12

The non-resident taxpayer shall bear responsibility for the genuineness and accuracy of the
information in the declaration forms as required by Article 7 of this administrative measure. In
spite of the fact that the tax withholding agent withholds taxes according to the declaration form
and the materials, as provided by the non-resident taxpayer, the non-resident taxpayer shall bear
the responsibility for the genuineness and accuracy of the information declared and materials
provided.
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Article 13

In case that the non-resident taxpayer finds that he should not have received the treaty
treatment he did and thus paid less or no taxes, the non-resident taxpayer shall make declaration
to the tax authority and pay the under declared taxes on his own.
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Article 14

In case that the non-resident taxpayer should have received the treaty treatment but he did not,
and paid more taxes than as with treaty treatment, he may request a refund from the supervising
tax authority within the time period under the PRC tax administration and collection law by
providing the supervising tax authority with the declaration form and materials as required by
Article 7 in this administrative measure, and statements setting out his entitlement to the treaty
treatment.

The supervising tax authority shall conduct an investigation on the over-payment within 30 days
after the receipt of application for refund by the non-resident taxpayer or the tax withholding
agent, and make the refund to the applicant if the conditions for treaty treatments are satisfied.
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Article 15

Where the non-resident taxpayer having received treaty treatment has a change in circumstances
but the change does not the condition that would affect his entitlement to the treaty treatment,
he should submit the information as required by Article 7 of this administrative measure the next
time he makes the tax declaration or the tax withholding agent withholds the taxes.

Where the non-resident taxpayer is no longer entitled to treaty treatment due to a change in the
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conditions, he should stop receiving the treaty treatment from the day the change in conditions
occurs and declare the taxes in accordance with the domestic tax laws. Where the taxes are
withheld at source or by designated agents, the non-resident taxpayer should inform the tax
withholding agent of the change in conditions for receiving treaty treatment. The tax withholding
agent shall withhold tax in accordance with the domestic tax laws if it has found that the
non-resident taxpayer is no longer eligible for treaty treatments.
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Post-declaration supervision by tax authority
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Article 16

The tax authorities at various levels shall strengthen the post-declaration supervision over the
treaty treatment the non-resident taxpayer is receiving, act in strict compliance with the
provisions of the tax treaty and double tax agreements for international transportation services,
and prevent the abuses of tax treaty provision and risks of tax avoidance and evasion.
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Article 17

If, in the course of post-declaration supervision or conducting audits on tax refunds, the
supervising tax authority finds that the declaration form and materials are not good enough to
satisfy the conditions for treaty treatment, or suspicious of tax avoidance and evasion, it can
request the non-resident taxpayer or the tax withholding agent to provide additional information
within a prescribed period of time and cooperate with investigative work.
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Article 18

Non-resident taxpayers and the tax withholding agents shall cooperate with the tax authorities
on the post-declaration supervision and investigation on the treaty treatments that the
non-resident taxpayer has been receiving. If the non-resident taxpayer or the tax withholding
agent refuses to provide the tax authority with information for examination purposes or he
avoids, refuses or prevents the post-declaration supervision by the ta authority in ways that the
tax authority in-charge cannot verify whether the non-resident taxpayer is entitled to the treaty
treatments, the tax authority in-charge shall consider that the non-resident taxpayer cannot



satisfy the conditions for treaty treatment, and shall order the non-resident taxpayer to pay the
taxes within the prescribed time period.
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The supervising tax authority, if it cannot determine whether the non-resident taxpayer is
entitled to treaty treatment in the course of post-declaration supervision or conducting audits on
tax refund cases, shall report to the tax authority at a higher level. Where there is a case for
mutual agreement procedures or exchange of information under the tax treaties concluded, the
higher tax authority shall proceed with the initiation of the relevant procedures.
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The investigation period as stated in Article 14 of this administrative measure shall not include
the time spent on requesting additional information from the non-resident taxpayer or tax
withholding agent, request for directions from the tax authority at a higher level, mutual
agreements and exchange of information that is provided under tax treaties. The tax authority
shall inform the applicant for tax refunds and the reasons for its decision in writing if the
investigation periods have been extended.
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Article 21

The supervising tax authority, if it finds that the non-resident taxpayer should not have received
the treaty treatment and thus has paid less or no taxes in the course of carrying out the
post-declaration supervisory work, shall notify the non-resident taxpayer to make good the
deficiency within a prescribed period of time.

In case that the non-resident taxpayer has failed to pay the taxes on time, the supervising tax
authority can collect the tax payable by the non-resident taxpayer from other income that is
derived by that non-resident taxpayer from other sources in China in accordance with the
provisions in the PRC Corporate Income Tax Law, or implement the tax enforcement procedure in
accordance with the relevant provisions in the PRC Tax Administration and Collection Law.
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Article 22

The supervising tax authority, in the course of conducting post-declaration supervisory work,
finds that there is a case for the application of tax avoidance rules under the provisions of double
tax treaties or domestic tax law, can initiate the general anti-tax avoidance investigation
procedure.
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Article 23

The supervising tax authority shall establish a creditworthiness database relating to the
non-resident taxpayers who have received treaty treatment in a dishonesty manner, and adopt
appropriate procedures for post-declaration supervising work.
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Article 24

Where the non-resident taxpayer or the tax withholding agent is not satisfied with the decisions
of the supervising tax authority made under this administrative measure, it can take action
against the supervising tax authority by seeking an administrative review under the PRC
Administrative Review Law or a judicial review under the PRC administrative Procedure Law.

The non-resident taxpayer, if not satisfied with the decision by the supervising tax authority on
the treaty treatment that the non-resident taxpayer has received, may request the supervising
tax authority to initiate the mutual agreement procedure under the tax treaty. If the non-resident
taxpayer does so, the authority shall proceed in accordance with the mutual agreement
procedures and its relevant provisions.
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Article 25

In case that there are conflicts between the double tax treaties, the double tax agreements for
international transportation services or mutual agreements reached by the State Administration
of Taxation with the counter-parties of the double tax treaties or double tax agreement for
international transportation services (called “the agreements reached among the supervising
authorities” thereafter) and the provisions under this administrative measures, the double tax
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treaties, the double tax agreement of international transportation services or the agreements
reached among the supervising authorities shall take precedence over this administrative

measure.
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Article 26

This administrative measure shall take effect on the 1st day of November 2015. The SAT circular
Guo Shui Fa [2009] 124, Guo Shui Han [2010] 290, the notice issued under SAT decree No. 53 of
2013, Clauses 11 to 15 of the notice issued under SAT decree No. 37 of 2014, and the SAT circular
Guo Shui Han [2007] No. 403 shall be repealed on the same date.
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Article 27

The treaty treatments on which the non-resident taxpayer has obtained approval before and up
to the effective date of this administrative measure shall continue to take effect until they expire.
The tax matters arising before this administrative measure and having not been dealt with shall
be dealt with in accordance with this administrative measure.

The State Administration of Taxation
Dated: 2015-08-27

A courtesy translation by China Tax & Investment Consultants Ltd
7" December 2015
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11


http://www.china-tax.net/

