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Annex B 

 
Hong Kong’s Position under 

Key Articles of the Multilateral Instrument1 
 

Article Nature Modification of Covered Tax 
Agreement2 by the Article (if 

implemented) /  
Hong Kong’s Position 

Article 3 –  
Transparent Entities 
 

Optional This Article modifies a Covered 
Tax Agreement to provide that 
income derived by or through a 
fiscally transparent entity or 
arrangement shall be considered to 
be income of a resident of a 
contracting jurisdiction but only to 
the extent that the income is treated, 
for the purposes of taxation, as the 
income of a resident of that 
contracting jurisdiction. 
 
Hong Kong will not implement this 
Article. 
 

Article 4 – 
Dual Resident 
Entities 
 

Optional This Article modifies a Covered 
Tax Agreement to provide that the 
competent authorities of the 
contracting jurisdictions shall 
endeavour to determine by mutual 
agreement the contracting 
jurisdiction of which a dual resident 
entity shall be deemed to be a 
resident for the purposes of the 
Covered Tax Agreement. 
 
Hong Kong will not implement this 
Article. 

                                                      
1  In line with the minimalist approach, we will adopt only the mandatory provisions 

of the Multilateral Instrument (save for an optional provision under Article 6).  
 

2  Covered Tax Agreement refers to the CDTAs to be covered by the Multilateral 
Instrument. 
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Article 5 – 
Application of 
Methods for 
Elimination of 
Double Taxation 
 

Optional This Article provides three 
alternative ways in which a Party to 
the Multilateral Instrument may 
choose to apply to address 
problems arising from existing 
provisions in a Covered Tax 
Agreement that exempt income 
derived or capital owned by a 
resident of a contracting 
jurisdiction from tax in that 
jurisdiction where such income or 
capital is not taxed in the source 
jurisdiction. 
 
Hong Kong will not implement this 
Article. 
 

Article 6 – 
Purpose of a Covered 
Tax Agreement 
 

Containing 
both 

mandatory 
and 

optional 
provisions  

This Article mandates a Party to 
the Multilateral Instrument to 
include in the preamble of its 
Covered Tax Agreements an 
express statement that the common 
intention of the contracting 
jurisdictions is to eliminate double 
taxation without creating 
opportunities for non-taxation or 
reduced taxation through tax 
evasion or avoidance (including 
through treaty-shopping 
arrangements).   
 
This Article also includes an 
optional provision allowing a Party 
to the Multilateral Instrument to 
include in its Covered Tax 
Agreements preamble language 
referring to a desire to further 
develop an economic relationship 
and to enhance cooperation in tax 
matters. 
 
Hong Kong will implement both 
the mandatory and optional 
provisions of this Article. 
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Article 7 – 
Prevention of Treaty 
Abuse 
 

Containing 
both 

mandatory 
and 

optional 
provisions 

This Article mandates a Party to 
the Multilateral Instrument to 
prevent treaty abuse through 
adopting in its Covered Tax 
Agreements one of the following 
rules, i.e. the principal purpose test 
(“PPT”) rule; the limitation on 
benefits (“LOB”) rule and PPT 
rule; or the LOB rule and a 
mechanism to deal with conduit 
arrangements not already dealt with 
in the Covered Tax Agreements. 
 
This Article also includes an 
optional provision which provides 
discretion to the competent 
authorities of the contracting 
jurisdictions to grant tax treaty 
benefits to a taxpayer, upon request, 
despite that the taxpayer fails the 
PPT rule. 
 
Hong Kong will implement the 
mandatory provision of this 
Article and adopt the “PPT” rule.  
Hong Kong will not implement the 
optional provision. 
 

Article 8 – 
Dividend Transfer 
Transactions 
 

Optional This Article modifies a Covered 
Tax Agreement to provide for the 
365-day minimum shareholding 
period for entitlement to reduced 
treaty rate on dividends. 
 
Hong Kong will not implement this 
Article. 
 

Article 9 – 
Capital Gains from 
Alienation of Shares 
or Interests of 
Entities Deriving 
their Value 
Principally from 

Optional This Article provides for two 
changes to provisions of a Covered 
Tax Agreement on taxation on 
capital gains from alienation of 
shares or interests of entities 
deriving their value principally 
from immovable property: (a) 
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Immovable Property 
 

introduction of the 365-day testing 
period; and (b) expansion of the 
scope of interests covered, so as to 
address situations in which assets 
are contributed to the entity shortly 
before the sale of shares or 
comparable interests in that entity 
in order to dilute the proportion of 
the value of the entity that is 
derived from the immovable 
property. 
 
Hong Kong will not implement this 
Article. 
 

Article 10 – 
Anti-abuse Rule for 
Permanent 
Establishments 
Situated in Third 
Jurisdictions 
 

Optional This Article modifies a Covered 
Tax Agreement to provide that tax 
treaty benefits shall not apply 
where an enterprise (parent 
enterprise) that is a resident of a 
contracting jurisdiction (parent 
enterprise’s jurisdiction) derives 
from the other contracting 
jurisdiction “passive” income that 
is attributable to a permanent 
establishment situated in a third 
jurisdiction, and that income is both 
exempt from tax in the parent 
enterprise’s jurisdiction and taxed 
in the third jurisdiction at less than 
60% of the tax that would be 
imposed in the parent enterprise’s 
jurisdiction had the permanent 
establishment been situated in the 
parent enterprise’s jurisdiction. 
 
Hong Kong will not implement this 
Article. 
 

Article 11 – 
Application of Tax 
Agreements to 
Restrict a Party’s 
Right to Tax its Own 

Optional This Article modifies a Covered 
Tax Agreement to preserve the 
right of a contracting jurisdiction to 
tax its own residents. 
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Residents 
 

Hong Kong will not implement this 
Article. 
 

Article 12 – 
Artificial Avoidance 
of Permanent 
Establishment Status 
through 
Commissionaire 
Arrangements and 
Similar Strategies 
 

Optional This Article modifies a Covered 
Tax Agreement to provide that 
where an intermediary acting on 
behalf of an enterprise habitually 
concludes contracts, or habitually 
plays the principal role leading to 
the conclusion of contracts that are 
routinely concluded without 
material modification by the 
enterprise, that enterprise shall be 
deemed to have a “permanent 
establishment” in the jurisdiction in 
respect of any activities that the 
intermediary undertakes for the 
enterprise. 
 
Hong Kong will not implement this 
Article. 
 

Article 13 – 
Artificial Avoidance 
of Permanent 
Establishment Status 
through the Specific 
Activity Exemptions 
 

Optional This Article modifies a Covered 
Tax Agreement to provide that the 
activities specifically listed as 
exceptions to permanent 
establishment status in existing 
Covered Tax Agreements will be 
deemed not to constitute a 
permanent establishment only if 
they are of a preparatory or 
auxiliary character. 
 
Hong Kong will not implement this 
Article. 
 

Article 14 – 
Splitting-up of 
Contracts 
 

Optional This Article modifies a Covered 
Tax Agreement to address the 
artificial avoidance of permanent 
establishment status through 
splitting-up of contracts. 
 
Hong Kong will not implement this 
Article. 
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Article 15 – 
Definition of a 
Person Closely 
Related to an 
Enterprise 
 

Optional This Article modifies a Covered 
Tax Agreement to provide for the 
conditions under which a person 
will be considered to be “closely 
related” to an enterprise for the 
purpose of determining whether a 
permanent establishment exists 
under Articles 12, 13 and 14 of the 
Multilateral Instrument. 
 
Hong Kong will not implement this 
Article. 

Article 16 – 
Mutual Agreement 
Procedure 
 

Mandatory This Article modifies a Covered 
Tax Agreement to deal with dispute 
resolution through presentation of 
cases under the mutual agreement 
procedure. 
 
Hong Kong will implement this 
Article.  
 

Article 17 – 
Corresponding 
Adjustments 
 

Optional 
 
 

This Article modifies a Covered 
Tax Agreement to require a 
contracting jurisdiction to make a 
corresponding adjustment where 
the other contracting jurisdiction 
makes an adjustment that reflects 
the arm’s length profits of an 
enterprise. 
 
Hong Kong will not implement this 
Article because the existing 
Covered Tax Agreements already 
contain a provision requiring the 
making of corresponding 
adjustments. 
 

Articles 18 – 26 
Arbitration 
 

Optional These Articles allow the 
contracting jurisdictions, having 
regard to their circumstances and 
needs, to modify a Covered Tax 
Agreement by providing for a 
person’s right to refer issues which 
cannot be settled via mutual 
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agreement procedure to arbitration. 
 
Hong Kong will not implement 
these Articles. 
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