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China’s Legal Framework for Customs Protection of Intellectual Property
Rights
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Part Five Other relevant matters
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1. The legal responsibility of the IP right owner

(D Where customs impounds goods suspected of infringing upon rights according
to the provisions hereof, the owner of the Intellectual Property Rights shall pay
the relevant fees for storage, custody and disposal, etc. Where the owner of the
Intellectual Property Rights has not paid the relevant fees, customs may deduct
such fees from the guarantee he provides to customs, or request the guarantor
to perform the relevant guarantee liability.

2 Where, after customs has accepted an application for record filing of
protection of Intellectual Property Rights and for adoption of protective
measures for Intellectual Property Rights, an owner of Intellectual Property
Rights cannot provide precise details and as a result, the goods infringing upon
rights are not discovered, or the protective measures are not adopted in a
timely manner or effectively, the owner of the Intellectual Property Rights
shall bear the liability himself.

(3 Where, after an owner of Intellectual Property Rights has requested customs to
impound goods suspected of infringing upon rights, customs cannot confirm
whether the impounded goods suspected of infringing upon rights has
infringed upon the Intellectual Property Rights of the owner of Intellectual
Property Rights, or the people's court rules that the goods have not infringed
upon the Intellectual Property Rights of the owner of Intellectual Property
Rights, the owner of Intellectual Property Rights shall be liable for
compensation according to law.
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. Summary of important days and periods

Customs making a decision whether or
not to accept record filing

Within 30 working days

IPR owner to file a change in the details
of the filed record of IPR or cancel the
record filing

Within 30 working days of the
change

IPR owner should reply to the customs
who gives a written notification to the
owner of the import or export goods
suspected of infringing the IPR

Within 3 working days

Customs should carry out and complete
the investigation on the seized goods
suspected of infringing IPR, and arrive at
a conclusion on the alleged infringement

Within 30 working days

Customs shall release the seized goods in
the absence of receiving any request from
the people’s court for assistance in law
enforcement.

Within working 20 days if
seizure is requested by IPR
owner; 50 working days if
seizure initiated by customs for
investigation

Record filed shall be valid for a period

10 years from day of customs
approval
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3. Comparing different types of guarantee given to the customs

(1) Where the IPR owner does not file the record at the PRC General Administration
of Customs and requests the customs to seize the goods suspected of infringing the
IPR, the applicant should provide a security equal to 50% of the value of the
goods in question. Where the IPR owner has previously filed the records of the
IPR at the customs, and the customs discover the suspected infringing goods and
inform the IPR owner of the suspected infringing goods, the IPR owner should
only give a maximum security of RMB100,000 (subject to a minimum of
RMB20,000).

(2) The scope of general customs guarantee shall apply to the customs protection for
trademark right on import and export goods. The amount of general guarantee
should be the sum of storage, custody, and disposal of the suspected infringing
goods after they have been seized in the preceding year. In case that there was no
application to the customs for a seizure of any suspected infringing goods in the
preceding year, or the costs of storage, custody and disposal of the suspected
infringing goods is less than RMB200,000, the amount of the general guarantee is
RMB200,000.
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4. Advantages of IPR record filing at the customs
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(1) The record filing of IPR at the customs can act as effective deterrent to those who
are going to infringe the IPR;

(2) Where the IPR is filed at the customs for record, the amount of security provided
for seizure of infringing goods is limited to RMB100,000 only . In the absence of
filing the IPR at the customs, to make a seizure request to the customs, the IPR
owner should provide a security equal to the value of the suspected infringing
goods, which could be much bigger.

(3) The customs will inform the IPR owner of any import and export goods suspected
of infringing his IP rights.
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