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China’s Legal Framework for Customs Protection of Intellectual Property
Rights
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Part One Brief introduction
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1. “The PRC Regulation for Customs Protection of Intellectual Property Rights”
refers the implementation of the protection by the customs of the exclusive rights to
use trademarks, copyrights and the rights related to copyrights, and patent rights that
are related to import and export goods and that are protected by PRC laws and
administrative regulations. The customs protection of IR rights serves two purposes:
first to fulfill her obligation as a WTO member country by protecting the IP rights
relating to the import and export goods, and second to regulate the orders of import
and export by protecting the IP rights relating to the import and export goods.
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2. The PRC law prohibits the import and export of goods that infringe upon the
intellectual property rights (the IPR) under the protection of the law and
administrative regulations.
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3. Article 25 of the PRC Implementation Regulation of Administrative Punishment by
the Customs provides that “in case anyone imports or exports goods that have
infringed upon the intellectual property rights subject to the protection of the laws and
administrative regulations of the People's Republic of China, the infringing goods
shall be confiscated, and a fine of less than 30% the value of the goods shall be
imposed; if a crime is constituted, he shall be subject to criminal liabilities according
to law. Where there is necessity to declare the status of the intellectual property rights
to the customs house, the consignee and consignor of the import or export goods and
their agents fail to declare to the customs house according to law the relevant status of
intellectual property right, or fail to submit the lawfully used certificate of relevant
intellectual property right, a fine of less than RMB 50,000 Yuan may be imposed
upon them.”
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4. The IPR owner should file the record of the IPR at the customs in addition to
obtaining the IPR registration with the relevant authority in China. The PRC law
offers two layers of protection to the IPR owner within China and the entry-exit
frontier ports. Record filing of the IPR at the Chinese customs better protects the
interests of the IPR owner.
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Part Two The record filing of IPR protection at the customs
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1. Applicants
1.1 The applicants for record filing at customs for IPR protection shall be the IPR
owner or his appointed agent.

2. FIR P= RO AR 2% 58 FR IR SO Sk 4

21 HOET AN AT
XU N [P 2R B E 44 v b ek s [ R 4
@EIHFRI A FR . N2 A SAE B
@HIH =R Al AT IR 5
@OHRF= AR A EAT AR =AU B A FR . =, o H 5 it
Ky HEHR . FERHE. A% EE
GUAMRIBER R Y EER . S O, BRI O, %
FRIE. IS

2. Application documents for customs protection of IPR and evidence
2.1 The application form should include the following information:

@ The name, place of incorporation or nationality of the owner of IP
rights;

@) The name and contents of the IP rights, and relevant information;

® The status of the use of the IP rights;

@ The description, country of origin, entry-exit customs house, importer

and exporters, main characteristics and price of the goods in respect of which
the owner of the IP rights duly exercises its rights;

® The manufacturer, importer and exporter, the entry-exit customs house
of the goods of which the IP rights have been infringed upon, main
characteristics, prices, etc.
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2.2 The attached documentation and the evidence for IP right infringement
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3. The customs acceptance of application for customs protection of [IPR
3.1 The General Administration of Customs shall, within 30 working days of the
date of receipt of all application documents, made a decision on whether to grant
approval for record filing, and shall notify the applicant in writing. Where approval
for record filing is not granted, the reasons for that shall be stated.
3.2 The General Administration of Customs shall not grant approval for record filing
in any of the following circumstances:

@ the application documents are incomplete or invalid;

@ the applicant is not the owner of the Intellectual Property Rights; or

3 the Intellectual Property Rights are no longer protected by laws or

administrative regulations.
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4. Validity period for record filing at customs

4.1 A filed record for customs protection of Intellectual Property Rights shall be
effective as of the date on which the General Administration of Customs grants
approval for record filing, and shall be valid for 10 years. Where the valid period is
less than 10 years from the date of record filing to the expiry date of the IP rights, the
valid period for record filing shall commence from the date of record filing to the
expiry date.

4.2 Where the Intellectual Property Rights are valid, the owner of the Intellectual
Property Rights may, within six months prior to the expiration of the term of validity
of the filed record for customs protection of Intellectual Property Rights, apply to the
General Administration of Customs for an extension of the filed record. The term of
validity of each extension of a filed record shall be 10 years.

4.3 Where no application for extension has been made upon the expiration of the term
of validity of a filed record for customs protection of Intellectual Property Rights, or
the Intellectual Property Rights are no longer protected by laws or administrative
regulations, the filed record for customs protection of Intellectual Property Rights
shall immediately become void.
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5. The amendment and revocation of the record filing of the IPR protection at the

customs

5.1 Where there is a change in the details of a filed record of Intellectual Property
Rights, the owner of the Intellectual Property Rights shall, within 30 working days
of the date on which the change occurs, carry out the amendment with the General
Administration of Customs.

(O The name of the IPR owner;

2 The goods for which the registered trademark is allowed to be used;

(3 The situations under which licenses are granted for use of trademark,
copyrights, and patents;

@ The corresponding address, contact person, and phone number of the IPR
owerner;

® The change in particulars as provided under article 7 of the PRC Regulations
for Customs Protection of Intellectual Property Rights.
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5.2 Where one of the situations as set out below occurs, the owner of the Intellectual
Property Rights shall, within 30 working days of the date on which the change occurs,
submit application to cancel the record filing at the General Administration of
Customs, and provide the relevant documentation:
(D The IPR is no longer under the protection of the Chinese law or administrative
regulations before its expiry day;
(2 There has been a transfer of the legal ownership of the IPR.
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5.3 For matters as set out above, the General Administration of Customs can cancel

the record filing on its own or upon the application of the IPR owner. The IPR owner
can apply for the cancellation of the record filing at the customs within the validity



period of the record filing where the owner of the IPR waives its right to record filing.
The GAC should notify the IPR owner of the cancellation in writing. The cancellation
of record filing shall take effect upon the cancellation date.
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5.4 Where the customs discovers that the owner of the IP rights have submitted
incorrect information or provided false information for purpose of record filing at
the customs, the General Administration of Customs may revoke the relevant
record filings.
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